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Dec. 20, 2002

Governor Scott McCallum
22 East State Capitol
Madison, WI 53707

Dear Governor McCallum,

On behalf of the Wisconsin Department of Transportation, it is with great
pleasure that I submit the results of our study, including findings and recommendations,
on the effectiveness of passive alcohol sensors for use in traffic law enforcement. The
Division of State Patrol, the Division of Transportation Investment Management, and the
Office of General Counsel worked together with representatives of the law enforcement
and legal communities and the general public to provide a comprehensive view of passive
alcohol sensors.

Our study involved extensive dialogue with legal and law enforcement focus
groups, an exhaustive review of existing literature on passive alcohol sensors, laboratory
and user tests of passive alcohol sensors, a survey of public perception on passive alcohol
sensors, and a compilation of judicial and privacy advocacy group opinions on the use of
passive alcohol sensors. Within the final report are included the study findings regarding
legal aspects of passive alcohol sensors, implementation factors for law enforcement,
effectiveness of the devices, citizen concerns, and legislative considerations for
Wisconsin.

Thank you for recognizing the need for such a study and providing the Wisconsin
Department of Transportation the opportunity to accomplish this task. Each study
participant gave their time, commitment and expertise to the process, providing diverse
perspectives and genuine concern, to create these effective and attainable results.

Sincerely,

L

Tom Carlsen
Secretary
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Executive Summary

Governor’s Mandate

This study is being conducted at the request of Governor Scott McCallum. On
August 30, 2001, Governor McCallum signed 2001 Wisconsin Act 16 (the budget
bill) into law.

Previous to enactment, language included in Act 16 would have banned the use of
passive alcohol sensors in Wisconsin. Governor McCallum vetoed this language
(Section 2882m) and directed that the Wisconsin Department of Transportation study
the effectiveness and use of passive alcohol sensors including consideration of the
legal issues pertaining to their use. In his veto message, Governor McCallum raised
two issues about passive alcohol sensors that he felt should be addressed: (1)
concerns regarding the accuracy of the devices, and (2), ensuring the consideration of
privacy rights”

“ 1 am vetoing this section because the use of these sensors may assist law
enforcement personnel from deterring persons from driving while intoxicated or
under the influence of alcohol. However, | do have concerns pertaining to the
accuracy of these instruments and to ensuring that privacy rights are considered.
Therefore, | am requesting that the Department of Transportation work in
cooperation with other agencies and law enforcement agencies to conduct a study
on the effectiveness and use of these devices. Furthermore, the policy should be
developed with greater input from law enforcement agencies and the public and be
addressed in separate legislation.”

- Governor Scott McCallum comments from his veto message, 2001
Wisconsin Act 16, Section 2882m

Purpose of this Report and Intended Audience

This report summarizes the legal, enforcement and technical research conducted for
this study as well as information gathered through the focus groups and survey
research that was used to solicit opinions, perceptions and other ideas with respect to
the use and effectiveness of passive alcohol sensors and the legal and policy
implications associated with their use.

The focus of this study is on the use of passive alcohol sensors in traffic
enforcement. However, non-traffic enforcement (e.g., to detect alcohol use in
schools, the workplace and at large public gatherings such as music concerts) is also
reviewed and discussed to a lesser degree.

The results of this report will be provided to the Governor, the legislature and any
other interested parties and citizens. The purpose of this study is to meet the
Governor’s charge, which includes providing meaningful input from law enforcement



| Table of Contents I

as well as the public, and to provide useful information for informing policymakers
on these issues.

Report Objectives

e To provide a general description of passive alcohol sensors including a
technical description of how they operate;

e To provide a broad analysis regarding the use, performance and effectiveness
of passive alcohol sensors based on literature and laboratory studies;

e To identify how passive alcohol sensors have been used as a traffic
enforcement tool both nationally and internationally;

e To identify how passive alcohol sensors have been used in Wisconsin as a
traffic enforcement tool;

e To identify what factors influence the use of passive alcohol sensors by
Wisconsin law enforcement;

e To identify the current legal issues regarding the use of passive alcohol
sensors focusing on the issues of privacy and legal use in Wisconsin.

Study Methodology

The Wisconsin Department of Transportation, Bureau of Transportation Safety
(BOTS), in collaboration with the Division of State Patrol (DSP), recommended that
the study be conducted in 4 phases (see schedule below). This final report
summarizes all the issues and information collected from the four phases.

Passive Alcohol Sensors: A Study Focusing on their
Use, Performance, Effectiveness, and Policy Implications

Phase I: Technical Analysis/Literature review (Spring, 2002)
Phase II: Legal Analysis/Literature Review (Fall, 2002)
Phase III: The Wisconsin Experience: Analysis of Public and Focus Group

Perceptions of Passive Alcohol Sensors (Fall, 2002)

Phase IV: Final Report: Analysis and Presentation of Findings (December,
2002)




WisDOT Project Committee Involvement: WisDOT’s Committee (please see
inside cover for listing of staff members) met in December 2001 to scope out the
Governor’s charge and parameters for conducting the study. In February 2002, an
outline and time schedule were developed covering the four project phases. Project
staff reviewed the research results provided under Phase I (technical review) and
Phase II (Legal Review) making suggestions where appropriate. During Phase III,
project staff collected and summarized the results from the two focus groups that
were convened in September 2002 and the Omnibus Survey conducted by the
University of Wisconsin Survey Center collecting public perceptions on the use of
passive alcohol sensors. Project staff convened in October 2002 to discuss the first
draft of the report and the results from the laboratory analysis that was conducted
during Phase I. In November, 2002, two presentations were made before: (1)
WisDOT Division Administrators and (2), the WisDOT Office of Public Affairs, the
WisDOT Office of Planning and Budget and Deputy Secretary, Pat Goss.

The following identifies specific activities that were conducted under the four
Phases for this study:

Literature Review:

During Phase I, a comprehensive literature search was conducted utilizing numerous
electronic databases available on the World Wide Web and through the University of
Wisconsin-Madison in addition to utilizing resources available including information
from passive alcohol sensor manufacturers on the World Wide Web. Information was
also collected during telephone and email discussions with several Wisconsin law
enforcement officers familiar with passive alcohol sensor technology.

Laboratory Analysis of Passive Alcohol Sensors:

An evaluation of passive alcohol sensing devices was undertaken by the Division of
State Patrol Chemical Test Section to determine the performance of the devices in
both laboratory and human drinking subject settings (controlled dosing). Part of the
laboratory analysis included open containers of various mixed alcohol beverages to
test the responses from the devices. Six manufacturers representing those who market
passive alcohol sensors in the United States including Wisconsin were identified and
contacted to determine their willingness to participate in the study. All manufacturers
agreed, loaning the Chemical Test Section a single device for the length of the study.
A more detailed description of the research and subsequent findings can be found in
Chapter 3 of this report and in Appendix A.

Review of Case Law and the Wisconsin State Statutes:

During Phase 2, a comprehensive search of the Wisconsin State Statutes and the
Wisconsin Department of Transportation’s Administrative Rule Trans 311 was
conducted focusing on statutory authority and the current legal standing of passive
alcohol sensors in Wisconsin. In addition, a comprehensive review of Wisconsin and
national case law was conducted reviewing legal and law enforcement opinions



involving the Fourth Amendment to the U.S. Constitution with focus on search and
seizure issues and exceptions to the Fourth Amendment. This included applicable
cases from the Wisconsin Supreme Court, the U.S. Supreme Court as well as the
lower courts.

Focus Groups:

During Phase 3, two focus groups, a “Law Enforcement Group” and a “Legal Focus
Group” were created. These two focus groups conducted separate meetings, held on
September 4, 2002 and September 11, 2002 respectively, to discuss passive alcohol
sensor devices. The purpose of the focus groups was to obtain greater input from both
law enforcement personnel, and legal professionals on the use of passive alcohol
sensors for traffic enforcement in Wisconsin and focusing on issues related to ease of
use, implementation, legal issues and privacy concerns.

The Law Enforcement Focus Group was composed of law enforcement personnel
from throughout the state - representatives from sheriff’s departments, police
departments, the DNR and the State Patrol (a list of the participants and the questions
which were asked can be found in Appendix C of this report). Participants were asked
a series of questions focusing on the following general issues:

e How passive alcohol sensors have been used by Wisconsin Law
Enforcement agencies.

e Their performance/effectiveness as a tool for enforcement.

e Privacy issues such as whether these devices represent an infringement
of personal privacy protections (unreasonable search and seizure)
covered under the fourth amendment.

e Their impact in general on the enforcement of impaired driving laws.

Each participant was afforded the opportunity to give their own opinions on these
issues. Discussion among all participants was also encouraged. The results of the
discussion are summarized in Appendix C of this the report and are also quoted
throughout this final report.

The Legal Focus Group was composed of defense and prosecuting attorneys, public
defenders, a municipal judge, a privacy advocate/consultant, and a law student who
has conducted research on legal issues pertaining to the use of passive alcohol sensors
(a list of participants the questions which were asked can be found in Appendix C of
this report). Participants were be asked a series of questions focusing on the following
general issues:
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e Privacy issues such as whether these devices represent an infringement of
personal privacy protections (“unreasonable search and seizure”) covered
under the Fourth amendment as applicable to traffic stops.

e The impact of passive alcohol sensors on OWI arrests and convictions.
Each participant was afforded the opportunity to give their own opinions on these
issues. Discussion among all participants was also encouraged. The results of the
discussion are summarized in Appendix C of the report and are also quoted

throughout this final report.

“Omnibus Survey”:

During Phase 3, survey information was compiled from the 2002 Department of
Transportation Omnibus Study, conducted by the University of Wisconsin Survey
Center (UWSC) for the Wisconsin Department of Transportation.

The Omnibus Survey interviewed 750 randomly selected men and women in
households throughout the State of Wisconsin, contacted by telephone, to gather
residents’ opinions on a wide range of state transportation issues. Three questions
pertaining to passive alcohol sensors were included within the survey. Only licensed
drivers were interviewed, so households that included no licensed drivers were
screened out and the interview was terminated.

Interviewing for the 2002 Department of Transportation Omnibus Study began on
July 23, 2002, and ended on September 4, 2002. The UWSC completed at total of
770 interviews at an average length of 18.07 minutes per interview (more detailed
information about the Omnibus Survey and the three questions pertaining to passive
alcohol sensors can be found on Page 42 of this final report).

Findings

e Passive alcohol sensors are designed to only provide a qualitative not
quantitative assessment of the presence of alcohol.

e Although passive alcohol sensors are technically similar, they are
manufactured in different shapes and sizes.

e Passive alcohol sensors have been used on a limited basis in Wisconsin to
assist in traffic law enforcement.

e Passive alcohol sensors can be used by law enforcement and others for non-
traffic applications.

e Existing case law and legal opinion have not identified a conflict between the
correct use of passive alcohol sensors by law enforcement for traffic
enforcement and the 4™ Amendment to the U.S. Constitution.

e The use of passive alcohol sensors raises concerns about privacy rights and
compliance with laws regulating searches and seizures.

10



Many participants of the law enforcement and legal focus groups indicated

that passive alcohol sensors should not be banned for use in traffic law

enforcement in Wisconsin. Some suggested that banning the devices would

not serve a constructive purpose and the devices are another tool that should

be made available for use in accordance with individual law enforcement

agency and community needs.

The public’s perception of law enforcement use of passive alcohol sensors

may provide a deterrent to impaired driving.

The performance of passive alcohol sensors during testing was variable and

even under laboratory conditions these devices did not approach the degree of

dependability inherent in the qualitative devices that are already approved for

use in Wisconsin. This lack of dependability was particularly evident during

the testing of drinking subjects.

Due to the nature of the passive alcohol sensors’ sampling methods, the

source of any detected alcohol cannot be known with complete certainty.

The determination of “effectiveness” of passive alcohol sensors is measured

by various standards, including:

a) accuracy of each device as indicated by scientific testing;

b) use of the devices as a public deterrence to impaired driving;

c) cost of the devices for law enforcement in relation to the cost of other
impaired driving detection tools;

d) ease of implementation of the devices into law enforcement practices and
policies.

Passive alcohol sensors, like other technology, can be abused or used

improperly by their operators resulting in information that could incorrectly

characterize the drinking status of the driver/suspect.

Research and data identified in Wisconsin studies do not indicate that the use

of passive alcohol sensors influences the detection or conviction of alcohol-

impaired drivers.

Due to performance differences under varying environmental and weather

conditions, there is a definite need for caution when considering the use of

passive alcohol sensors for traffic law enforcement.

11



Chapter One:

Study Background and Description of
Passive Alcohol Sensors
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Chapter One: Study Background and Description of Passive
Alcohol Sensors

Description of Passive Alcohol Sensors

Passive Alcohol Sensors are hand-held analytical devices used by law enforcement
and other authorities to detect the presence of alcohol in the breath and air. For
purposes of this study, the following definition will be used:

Passive Alcohol Sensor (PAS) — Defined

“Analytical device for the qualitative measure (presence or absence of alcohol,
but not a specific quantity) of:

1) Breath-containing air surrounding a person or persons, e.g. the
passenger compartment of a car — OR —

2) Ambient air about a micro-environment, e.g. the airspace immediately
above a suspected alcoholic beverage.”

Passive alcohol sensors are sometimes known colloquially as “sniffers” and are
manufactured in various shapes. Unlike an evidential breath test device such as the
Intoximeter EC/IR, a passive alcohol sensor cannot be used to measure how much
alcohol is on a person’s breath.

According to Voas', Honda Motor Company developed the original passive alcohol
sensor in Japan. Although the actual date of origination was not found, the first
studies appear to be in 1983. The original passive alcohol sensor was a baton-shaped
flashlight that was twenty inches long and made of plastic. It weighed four pounds
with batteries. Because it was sensitive to other chemical compounds found in the
air, as well as expired air, it was not considered to be very useful.

Passive alcohol sensors come in many shapes and sizes. Though all passive
alcohol sensors will share many basic features of the technology as described above,
once marketed, passive alcohol sensors come in many shapes and sizes. Please see
Appendix B that provides examples of different types of passive alcohol sensor
devices. Several passive alcohol sensors resemble preliminary breath test devices
(PBT). Most are gray or black in color, but two are a very visible yellow.

Some devices are not readily identifiable by the driver as an alcohol-detecting device.
A model typically used by Wisconsin law enforcement agencies is the flashlight or

" Voas, RB. “Laboratory and Filed Tests of a Passive Alcohol Sensing System.” Abstracts and
Reviews in Alcohol and Driving 4(3):3-21 (1983).

13



baton-shaped passive alcohol sensor.” Other forms include clipboard-like devices and
shapes that resemble small electronic devices.

Passive alcohol sensors share common characteristics, with portability being a
universal feature. The units are designed to be hand held, weighing from ten to thirty
two ounces and measuring from five to fourteen inches long, and are powered by
batteries, either disposable or rechargeable. Most manufacturers recommend a 15-
minute deprivation period (subject abstains from drinking or eating) prior to
administering a test, but no mouthpieces are required for passive testing.

How a passive alcohol sensor operates. The general operation of a passive alcohol
sensor consists of pointing or directing the sampling port of the device at a subject’s
mouth from a distance indicated by the manufacturer. Depending on the device, the
operator instructs or encourages the subject to breathe, blow or speak at the device as
the device takes an air sample. In a matter of seconds, the fuel cell analyzes the
sample, providing a result in the form of either a numerical readout, lights indicating
zero/low/high presence of alcohol, or a “P” (pass) or “F” (fail) indicating the absence
or presence of alcohol.

Passive alcohol sensors operate at a range of ambient temperatures from a low of 0 -
32 degrees to a high of 104 - 105 degrees Fahrenheit. The sampling mechanism is
most commonly a pump, or it can be a fan. Test results are obtained within seconds.
Devices are ready for a subsequent test from two to thirty seconds after a negative air
sample and from twenty seconds to two minutes after an alcohol-laden air sample is
tested.

Calibration is generally required at least once a year, and according to the
manufacturers, can be done by the user in most cases. Accuracy checks are
recommended more frequently. The standard warranty is one year, parts and labor.
See Appendix B for pictures of passive alcohol sensors and Appendix A for a chart of
individual features.

Comparison to Other Breath Testing Technology. Passive alcohol sensors,
preliminary breath tests, and evidentiary breath tests (EBT) (e.g. the Intoximeter
EC/IR) all utilize fuel cell technology to detect alcohol. A fuel cell is a porous disk
containing a solution that oxidizes ethanol into carbon dioxide and water, while
releasing electrons. The electrons are present in proportion to the amount of ethanol
present, allowing the fuel cell to perform as a linear sensing device.

The primary technical difference among passive alcohol sensors, PBTs, and EBTs
lies in the manner in which a sample is taken for analysis. Passive alcohol sensors
utilize either a pump or a fan to draw a sample of breath containing ambient air into
the device for analysis. This relatively imprecise sampling mechanism allows only a

? The PAS devices resembling flashlights (i.e. PAS III) have been used by law enforcement in the following
municipalities/counties: Dane County, Elkhart Lake, City of Green Bay, City of Manitowoc, City of Waukesha,
Village of Whitefish Bay.

14



qualitative determination of alcohol present in a sample. In other words, passive
alcohol sensors can only determine the absence or presence of ethanol in the air that
was sampled. The source of the ethanol cannot be known with certainty.

PBTs improve on the sampling quality by requiring the cooperation of a willing
subject to provide a sample. The PBT operator instructs the person to provide a deep
lung or alveolar air sample for analysis by the PBT.

PBT sampling accuracy can be limited by cold ambient temperatures, and by an
operator’s judgment as to when the deep lung air has been sampled. Properly
administered, a PBT eliminates the uncertainty as to ethanol source and can provide
an excellent correlation to a person’s true blood or breath alcohol concentration.
Evidentiary breath tests completely solve the sampling problems inherent in the other
devices. In Wisconsin, EBTs are placed in climate-controlled rooms and utilize
electronic measures to determine when alveolar air has been produced from the
subject and consequently, when a sample of their breath should be taken for analysis.
EBTs are commonly used in research and forensic settings because of their excellent
accuracy and reliability.

Regulation of Breath Testing Devices. The other major difference among these
devices lies in how breath-testing devices are regulated under 343.306 and the related
administrative code Chapter Trans 311. Although Wisconsin State Statutes do not
specifically prohibit the use of passive alcohol sensors for traffic enforcement in
Wisconsin, the Division of State Patrol, Chemical Test Section does not recommend
the use of passive alcohol sensors for traffic enforcement. Therefore, passive alcohol
sensors that are used in WI are not supported by the Chemical Test Section meaning
any evaluation, calibration, accuracy checks, maintenance, repair, operator training or
certification is the responsibility of the agency choosing to use a passive alcohol
sensor for purposes of traffic enforcement.

Finally, passive alcohol sensors, PBTs and EBTs are significantly different in how
much operator judgment can influence the results of the test. The Intoximeter EC/IR
is microprocessor controlled. If any element of the device is functioning improperly,
a test result will not be reported. Conversely, erroneous passive alcohol sensors
results can be obtained in a number of ways, from not ensuring the fuel cell has been
cleared of a previous alcohol laden sample before sampling another subject, to
attributing a positive test from an environmental source to a subject’s breath. The
PBT lies somewhere in the middle in terms of operator control. For example, some
PBTs require an operator to judge when alveolar air has been produced from a subject
prior to taking a sample for analysis. The more latitude an operator has in obtaining a
result, the more exposed the officer is to scrutiny and criticism of their technique.

15



Purchase and Maintenance Costs

Unit Costs

Passive alcohol sensor prices per unit range from approximately $300 to $700. See
Appendix A for 2002 prices. Manufacturers may allow for a more favorable per unit
cost if multiple units are purchased. For comparison, the Chemical Test Section
provides law enforcement agencies with approved PBTs for $390 or $690 per unit,
depending on the model.

Implementation Costs

Additional costs are associated with the purchase of a passive alcohol sensor. First
among these is the cost of training. The Michigan Experience cited on Pages 61-63
of this document states that an 8 hour training period was required to ensure officers
could operate, troubleshoot, and calibrate the passive alcohol sensor, train other
officers, and were informed of associated legal issues and reporting requirements.
Several of these functions are ordinarily provided by the Chemical Test Section for
preliminary breath test (PBT) and evidential breath test (EBT) operators in
Wisconsin. Officers receive 30- 40 minutes of training in order to permit them to use
a PBT and 22.5 hours of instruction to operate an EBT, the Intoximeter EC/IR. In
both cases, Wisconsin training allows an officer to simply operate a PBT or the
Intoximeter EC/IR, not to perform the more complex functions that would be
necessary to operate independently of the Chemical Test Section. Training costs
would be an ongoing expense as employment turnover of trained officers occurs.

Passive alcohol sensors require periodic accuracy checks and calibration to maintain
proper functioning. These services may be covered under warranty in the first year or
can be purchased from the manufacturers. Cost estimates for these services can be
obtained from the manufacturers. Alternately, law enforcement personnel can be
further trained to perform these functions. For example, the Chemical Test Section
trains specifically assigned law enforcement officers to calibrate their own agency’s
PBTs at periods not to exceed 60 days.

Replacement parts constitute an additional ongoing expense. Passive alcohol sensors
may require replacement of batteries, fuel cells, light bulbs, and switches. Cost
estimates for these parts can be obtained from the manufacturers.

Installation costs may be incurred to put chargers into vehicles for those devices that
have rechargeable batteries. Some law enforcement officers already carry
rechargeable flashlights in their vehicles, which may necessitate installation of an
additional charger.

Finally, costs will be incurred by law enforcement agencies when devices approach

their normal operational life span and require replacement with a newer model. Unit
costs would be incurred of course, and invariably, new models have more or different

16
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features that necessitate additional training of personnel. An example of this kind of
expense is the cost incurred by the Chemical Test Section when the Intoxilyzer was
phased out in 1999-2000.

Note that a more detailed discussion of passive alcohol sensors and their associated
costs is included in Appendix B.

Current Use of Passive Alcohol Sensors Nationwide

Use of passive alcohol sensors in the United States. According to a review of
national literature, it has been documented that passive alcohol sensors are used for
multiple purposes. They are used in various capacities by law enforcement, schools
and industries nationwide.

Sense Enhancement. One purpose of using passive alcohol sensors in law
enforcement is to enhance the law enforcement officer’s senses in the determination
of a potential drunk driving violation as part of a traffic stop. Frequently, traffic
officers must contend with odors in the environment (e.g., car exhaust, cigarette
smoke, breath mints used by subjects in an attempt to cover up alcohol) that may
interfere with their own ability to detect alcohol. A law enforcement officer’s ability
to distinguish between odors could become impaired if they have a cold or medical
condition that diminishes their sense of smell. According to the literature, a passive
alcohol sensor may help to assist an officer who is experiencing these problems.

Sobriety Checkpoints. In addition to using passive alcohol sensors for individual
OWI traffic offenses, the devices have been used in some states in conjunction with
motorist roadblocks or sobriety checkpoints. Because alcohol sobriety checkpoints
are prohibited by statute in Wisconsin, passive alcohol sensors are not used as often
in Wisconsin as compared to other states that utilize sobriety checkpoints.

Professional Drivers. Passive alcohol sensors have also been used to evaluate
Commercial Driver License (CDL) operators, railroad engineers, airline pilots and
commercial boat operators for alcohol use either during a traffic stop, as part of an
accident investigation or before the professional begins her/his task.

Unconscious Individuals. Passive alcohol sensors are used to assess whether an
unconscious person (e.g., at a crash scene), who is unable to give a breath sample
may have been drinking.

Schools. Passive alcohol sensors have been used by law enforcement officers as an
educational tool or part of presentations made to the public (such as in schools) on
alcohol enforcement with the intent of deterring people from drinking and driving.

They are also used in schools to help reduce the prevalence of underage drinking and

to maintain control over activities such as concerts and athletic functions by testing
participants.

17
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Industry. Usage in industry is to minimize alcohol abuse in the workplace (e.g.,
“zero tolerance policies”) and to maximize the efficiency of employees.

Current Use of Passive Alcohol Sensors in Wisconsin

Although the Wisconsin State Patrol cannot recommend the use of any passive
alcohol sensors, Wisconsin State Statutes do not specifically prohibit their use in
Wisconsin. Therefore, passive alcohol sensors have been previously used for various
reasons. The current uses of passive alcohol sensors were identified by Wisconsin law
enforcement officers during the law enforcement focus group session conducted on
September 4", 2002 at the State Patrol District 3 Headquarters in Fond Du Lac.

To confirm a law enforcement officer’s suspicions. Passive alcohol sensors are used
not as the primary method to determine alcohol use, but as a tool to assist in
confirming officer’s suspicions. Their use does not replace the law enforcement
officer’s own capabilities. The devices would probably be used on an infrequent
basis; the officer’s own senses are usually sufficient for reasonable suspicion and
probable cause.

Used as just one of many tools available to law enforcement. Arrests for OWI do
not depend upon only one test. An Officer is obligated to perform the duties and
necessary procedures related to an OWI traffic stop regardless of use of the device.
Other necessary procedures are recognized by the courts as tools for law enforcement
(e.g. Horizontal Gaze Nystagmus — HGN, standardized field sobriety test).
Cannot be used to determine whether a driver is impaired. A simple detection of
alcohol does not measure impairment; further testing by field sobriety procedures and
officer observations is required which includes both the law enforcement officer
individual professional judgment and evidential testing (e.g., Intoximeter EC/IR).
To Deter Impaired Driving

e Used as an informational and educational/prevention tool for the public.

e Used as part of a media campaign to prevent OWI.

e Good public reminder of local traffic enforcement and OWI efforts

e Use of the devices is passed throughout a community by “word of mouth”
indicating that any flashlight may be a passive alcohol sensor.

e Suggested that use of passive alcohol sensors in Milwaukee helped to reduce
the number of alcohol-related crashes in the early 1990°s.

18



To assist in crash investigations. Several of the group indicated that passive alcohol
sensors can also be helpful as part of crash investigations.”

e Useful tool when officer is unable to use other devices (e.g. preliminary breath
tester — PBT) on a crash victim due to person’s injuries.

e Detection of alcohol from a “safe distance” from an injured and possibly
dangerous individual (e.g. avoid bodily fluids).

To determine alcohol when other odors are present that masks the odor of alcohol.
Passive alcohol sensors may be useful when other odors, such as body odors (e.g.
uncleanliness, medical condition), prohibit the officer from being able to smell
alcohol on the violator.

Enforcement of absolute sobriety laws.

e Determination of any alcohol use for teens/underage persons, and repeat
offenders.

e Not currently authorized for use by Wisconsin State Patrol personnel when
stopping commercial drivers.

3 PAS has been used as part of crash investigations in Dane County to determine the presence of alcohol on
unconscious subjects (March 8, 2002 email conversation with Sgt. Gordon Disch, Dane County Sheriff’s
Department).
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Chapter Two: The Current Legal Standing of Passive Alcohol
Sensors, Legal and Law Enforcement Issues and Privacy
Concerns

Introduction

The use of passive alcohol sensors raises a broad array of issues related to legal and
law enforcement concerns as well as public policy issues that are often shaped by
citizen perceptions. Therefore, this chapter will address not only the current legal
standing of passive alcohol sensors in the United States and Wisconsin, but will also
cover the following related considerations in the legal/law enforcement/policy arena:

e Privacy concerns regarding the use of passive alcohol sensors;

e The relationship of probable cause/reasonable suspicion to the use of the
device;

e The covert nature of some passive alcohol devices;
e Admissibility of the results from a passive alcohol sensor in court;

e Use of passive alcohol sensors by law enforcement and their perceived costs
and benefits;

e Usefulness of passive alcohol sensors to prosecution;
e Defense attorney arguments against passive alcohol sensors;

e The appropriateness of the results of passive alcohol sensors in expert
testimony.

What is the current legal standing of passive alcohol sensors in the
United States and in Wisconsin?

As of September 2002, no cases have been presented in the U.S. Supreme Court, the
U.S. Appellate Courts or the Wisconsin State Supreme Court challenging the
constitutionality of passive alcohol sensors. Therefore, no authoritative court ruling
exists to approve or disapprove their use as a tool for law enforcement on the basis of
the Fourth Amendment to the U.S. Constitution or the State Constitution. However,
in the absence of a court opinion, this study applies constitutional principles and court
decisions to gain some understanding of how these principles would traditionally
apply to the use of passive alcohol sensors.
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Wisconsin State Statutes do not specifically restrict the use of passive alcohol
sensors. However, at this time, the Wisconsin State Patrol, Chemical Test Section
does not recommend the use of passive alcohol sensor devices for traffic enforcement
based on previous (1994) laboratory tests, which showed that a passive alcohol sensor
device did not perform adequately.

The results from passive alcohol sensors cannot be used as evidence in court.
Unlike an evidential breath-testing device (i.e., Intoximeter EC/IR), the results from a
passive alcohol sensor cannot be used as evidence in court that a person is impaired
due to alcohol consumption. A passive alcohol sensor can only be used as an
indicator that alcohol is present in the area of a driver, which may lead the officer to
do further testing utilizing a preliminary breath testing device (PBT), field sobriety
tests or testing by an evidential breath testing device.

Why have passive alcohol sensors raised concerns with respect to
privacy?

Some people in Wisconsin feel that passive alcohol sensors, or any other breath-
testing device, represent an intrusion of personal privacy and that a law enforcement
officer should have permission or probable cause to sample a person’s breath. The
privacy concerns include:

e Concerns that passive alcohol sensors constitute an “unreasonable search”
during a traffic stop. Citizens have concerns that the use of technology allows
law enforcement to probe further into areas for which they perceive an
expectation of privacy.

e Concerns regarding the different types of technology that law enforcement in
the U.S. currently possesses even if these technologies are not used in
Wisconsin (e.g., thermal imaging devices, DNA sampling, photo-radar etc.).
The concern focuses on the pervasive nature of the technology and what it
might hold for future surveillance and enforcement. These people feel that in
the broader, societal context, passive alcohol sensors represent one more piece
of technology that law enforcement could use that would further erode
individual privacy rights.

e (Concerns regarding the covert use of some passive alcohol sensors by law
enforcement. Passive alcohol sensors come in different shapes and sizes (for
some examples, see Appendix B). Most passive alcohol sensors simply look
like small electronic devices and were not designed to hide the fact that they
are passive alcohol sensors. A few of these devices even require that the
subject be instructed to blow (not into a mouthpiece, but passively) onto the
device in order to obtain a reading. In these situations, the subject should be
well aware that the device is in fact a testing device of some sort.
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However, some passive alcohol sensors are manufactured to look like other
objects (e.g., flashlights, clipboards etc.) to conceal their purpose and so are
not readily identifiable to the subject/person being tested. Some citizens and
privacy rights advocates will object to the fact that the passive alcohol sensor
can be used in a covert manner to detect alcohol without the subject knowing
that they are being tested.

What is the Fourth Amendment to the United States Constitution
and how does this relate to passive alcohol sensors?

The Fourth Amendment to the U.S. Constitution protects every person in the United
States from unreasonable searches and seizures. It states as follows:

“The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.”

- Fourth Amendment to the U.S. Constitution

The Fourth Amendment was written to encompass the reasonableness of search and
seizures. One of the purposes of the Fourth Amendment is to afford persons with
some reasonable expectation that their privacy will remain secure and unthreatened
by governmental intrusion.

The Fourth Amendment, while establishing and setting forth the right of privacy and
freedom from unwarranted search, also creates a need for balance with respect to
traffic enforcement - the need to protect individual privacy rights versus the need to
protect the public’s interest through the vigorous enforcement of drunk driving laws.
Therefore, with this balancing effort as the backdrop, one of the questions to be
addressed by this study is as follows:

Does the use of passive alcohol sensors as a law enforcement tool compromise the
constitutional guarantees during a search as intended under the Fourth
Amendment?

The United States Supreme Court and the Wisconsin State Supreme Court have not
yet considered any cases involving the constitutionality of passive alcohol sensors.
Thus, the above question will be addressed by focusing on each of the following legal
issues while noting the applicable legal theories and principles that apply.

23



Does a person have a “right to privacy” in their automobile and how does this
relate to the automobile exception to the Fourth Amendment?

While the United States Supreme Court generally has sought to protect the privacy of
individuals under the Fourth Amendment, it has also issued several decisions
recognizing that citizens should have a diminished expectation of privacy when inside
their motor vehicles. In Carroll v. U.S., 267 U.S. 132 (1925), the Court distinguished
between the search of a home and the search of a vehicle and recognized that there is
a diminished expectation of privacy in a vehicle®. In Carroll, the Court pointed to the
fact that because a motor vehicle is movable, it can be moved out of reach of a search
warrant rendering a search warrant ineffective. Therefore, warrant-less searches of
motor vehicles are permitted as an exception to the Fourth Amendment. This
principle is typically known as the “automobile exception.”

The automobile exception is based on 2 justifications:
1. wvehicles are readily mobile, and

2. drivers have a lesser expectation of privacy in their automobiles than in their
homes or offices.

The automobile exception principle allows law enforcement officers to stop and
search a vehicle if there is probable cause to believe that the vehicle contains
evidence of a crime and there are exigent circumstances making it impractical to
obtain a warrant before a search. Every part of the vehicle can be searched, including
the trunk and closed containers.

In Wisconsin, this diminished expectation of privacy has been justified through court
opinions by the inherent mobility of automobiles, the periodic inspection and
licensing requirements of automobiles and the public nature of automobile travel
where both its occupants and contents are in plain view.’

Outside of Wisconsin, in Maryland v. Dyson, 527 U.S. 465 (1999), the U.S. Supreme
Court stated that the automobile exception does not require a separate finding of
exigency. All that is required for a warrant-less search of a motor vehicle is a finding
of probable cause. “If a car is readily mobile and probable cause exists to believe it
contains contraband, the Fourth Amendment...permits police to search the vehicle
without more.”®

* See also Cardwell v. Lewis, 417 U.S. 583 (1974) (finding the search of an automobile to be less
intrusive than that of a home or one’s person and noting that there was a lesser expectation of privacy
in a motor vehicle); see also U.S. V. Knotts, 460 U.S. 276, 281 (1983) (discusses how a person driving
in an automobile on a public roadway has no reasonable expectation of privacy while he or she is
moving from one place to another).

> State v. Weber, 163 Wis. 2d 116 (1991).

% See also Chambers v. Maroney, 399 U.S. 42 (1970); Coolidge v. New Hampshire, 403 U.S. 443
(1971); U.S. v. Ross, 456 U.S. 798 (1982); California v. Acevedo, 500 U.S. 565 (1991); Whren v. U.S.,
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It is important to note that the courts have drawn a legal distinction between the
diminished expectation of privacy associated with a motor vehicle and the need for
greater privacy protection afforded in the home. For example, the courts have
objected to the use of certain technologies such as telescopes and thermal imaging
devices that are available to the government (though not to most individuals), finding
that their use requires a warrant based on the fact that they were used in situations
involving a person’s home. The Supreme Court in U.S. v. Kyllo, found that sense
enhancement instruments (in this case a thermal imaging device to detect a suspected,
marijuana growing operation) used to “explore details of the home that would have
previously been unknowable” violate the Fourth Amendment. The court made the
determination based on the presumption that use of the device is “presumptively
unreasonable without a warrant.””’

Does a passive alcohol sensor constitute a search of the subject’s motor vehicle?

The Fourth Amendment to the U.S. Constitution protects persons from unreasonable
searches and seizures. If a search does not occur or if a search is not unreasonable,
then no constitutional protection has been violated. In order to determine whether the
search of a constitutionally protected area has taken place, the courts must first
determine if the subject has an expectation of privacy and second, whether that
expectation of privacy is reasonable.”

In considering the case of a passive alcohol sensor, the expectation of privacy could
be related to a person’s breath, with or without measurable alcohol. A person’s
expectation of privacy on his or her breath does not appear to be a reasonable
interpretation of the concept given the fact that a person’s breath cannot be withheld
from the public as part of societal life. A person’s breath is not unlike facial features,
voice, handwriting or fingerprints that are always on display to the public.” The
courts may examine whether the interest that the person would like to protect can in
fact, be kept private or whether that person in ordinary society could maintain the
privacy claimed.

Whatever a person knowingly exposes to the public, no matter where the location, is
not subject to protection by the Fourth Amendment. In finding that there was no
reasonable expectation of privacy in one’s voice or face, the U.S. Supreme Court in
U.S. v. Dionisio 410 U.S. 1 (1973) held the following:

“The physical characteristics of a person’s voice, its tone and manner, as opposed to
the specific content of the conversation, are constantly exposed to the public. Like a

517 U.S. 806 (1996); Wyoming v. Houghton, 526 U.S. 295 (1999); Florida v. White, 526 U.S. 559
(1999).

T US. v. Kyllo, 533 U.S. 27 (2001).

¥ See Katz v. U.S., 389 U.S. 347, 361 (1967)(Harlan, J. concurring).

? Fields, Michele and Hricko, Andrew ‘“Passive Alcohol Sensors — Constitutional Implications”, The
Prosecutor, Summer 1986; pages 45-52.
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man’s facial characteristics, or handwriting, his voice is repeatedly produced for
others to hear. No person can have a reasonable expectation that others will not
know the sound of his voice, any more than he can reasonably expect that his face
will be a mystery to the world.""”

Therefore, following the logic found in Dionisio, obtaining a sample of a person’s
breath that already exists in full public view does not constitute “a search” within the
constitutional principles of the Fourth Amendment.

Simply put, a person cannot reasonably expect that her/his expelled breath could
remain private. In the case of a motor vehicle, the expectation of privacy for one’s
breath becomes even more diminished with respect to the automobile exception rule
to the Fourth Amendment as discussed previously.

Testing to see if a search is unreasonable. Take this one step further and, for the
sake of argument, assume that the use of a passive alcohol sensor does constitute a
search. The hypothetical question now becomes, is the search reasonable?

The Fourth Amendment to the U.S. Constitution does not prohibit all searches;
instead it prohibits all unreasonable searches. Whether a search is reasonable or not
under the Fourth Amendment depends first upon a court determination that a law
enforcement officer has probable cause to believe that a violation exists. This is an
important point to make with respect to the use of passive alcohol sensors in
Wisconsin. According to Wisconsin State Statutes, well before breath or blood
testing has taken place, and before a traffic stop can even be made, the officer
must have reasonable suspicion or probable cause to believe that the driver has
been consuming alcohol and may be impaired by the alcohol. The statutory basis
for the establishment of probable cause in Wisconsin states:

“(a) Notwithstanding sub. (1)_A police officer, sheriff, deputy sheriff, traffic officer or motor
vehicle inspector may not stop or inspect a vehicle solely to determine compliance with a
statute or ordinance specified under par. (b)_unless the police officer, sheriff, deputy sheriff,
traffic officer or motor vehicle inspector has reasonable cause to believe that a violation of a
statute or ordinance specified under par. (b) has been committed.

-Wisconsin State Statutes s.349.02(2)(a)

19 See U.S. V. Dionisio, 410 U.S. 1 (1973).
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Caution Regarding Sobriety Checkpoints

In several states, passive alcohol sensors have been used in conjunction with
“sobriety checkpoints” or roadblocks to randomly search vehicles for open
containers and for the presence of alcohol in the air surrounding the driver. In
Wisconsin, however, sobriety checkpoints are prohibited by Wisconsin state
statutes (see Wisconsin State Statutes 349.02(2)(a) above); primarily due to
concerns regarding potential abuses of individual privacy rights.

The reader should be cautioned that this report does not advocate the use of
sobriety checkpoints in Wisconsin; nor does this report lay down a foundation for
the statutory repeal of the prohibition. In Wisconsin, an officer must have
reasonable suspicion to effect a traffic stop and probable cause before proceeding
with any additional action (e.g., such as proceeding to conduct a further search for
other drugs or weapons).

After probable cause is established, field sobriety testing is typically conducted by the
law enforcement officer to determine whether the driver has actually consumed the
alcohol and if the subject is, in fact, impaired or operating while intoxicated (OWI).
The sequence of contact has become standard procedure for the arresting officer and
generally includes the officer’s:

initial observation of the vehicle in motion;

conducting a traffic stop;

initial personal contact;

observation of the exit sequence of a driver getting out of the vehicle;

field sobriety tests (e.g., counting, evaluation of balance, motor functions
nystagmus or eye movement);

preliminary breath test;

arrest and transport; and

e breath or blood alcohol test.

The use of a passive alcohol sensor device could theoretically be incorporated into
this OWI traffic stop sequence at any time between initial personal contact and arrest
and transport. The officer may use a passive alcohol sensor device to assist in
determining the presence of alcohol before any field sobriety test or in place of a
preliminary breath test device (PBT). The passive alcohol sensor represents one of
the techniques that may be available to an officer during the sequence of an OWI
traffic stop.

If probable cause or reasonable suspicion is established before a passive alcohol
sensor is used, the probable cause requirement has been met and the law enforcement
officer would be free to employ any technique, or combination of techniques of
sobriety testing.
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Secondly, in determining whether a search is reasonable, the courts must also
balance the intrusion against the purpose served. Whether a law enforcement tool
to conduct a search is considered reasonable involves the balancing of the intrusion
against the promotion of a legitimate governmental interest.'' Presumably, in the case
of passive alcohol sensors, the interest that would be advocated by the government is
that the use of the device to detect the presence of alcohol would assist in the
reduction of traffic fatalities associated with alcohol impairment.

In Wisconsin in 2001, alcohol was listed as a contributing cause in 7% of all crashes
and 39% of all fatal crashes. From 1976-2001, there have been 9,952 motor vehicle
fatalities associated with alcohol in the state. Arguably, the government has a
legitimate state interest to keep impaired drivers off the state’s highways and reduce
the number of fatalities. Assuming that passive alcohol sensors can, in fact, accurately
detect the presence of alcohol and assist law enforcement in reducing the number of
alcohol-related fatalities, the intrusion may be minimal and therefore, reasonable.
Again, this argument assumes that the use of a passive alcohol sensor is initially
considered a search. This assumption is debatable in light of past decisions by the
U.S. Supreme Court such as in Katz v. U.S., 389 U.S. 347, 361 (1967).

Is it legal to test other areas and passengers of the vehicle using a passive alcohol
sensor even though it was the driver who was stopped for OWI or for another
traffic violation?

Current Wisconsin Law with respect to reasonable suspicion/probable cause does not
permit a law enforcement officer to question a passenger in a vehicle stopped for a
possible OWI violation unless the officer has an independent reason to believe that
the passenger has committed an offense. There are reasonable limitations on the
extent to which an officer may question passengers in a vehicle. This concept
requires a distinction between the officer having a “discussion” with a passenger and
conducting an “interrogation” of a passenger.

An officer may observe that a passenger is intoxicated, but if there is no evidence that
her/his intoxication is in violation of law, no further action may be necessary in
relation to that passenger.'> However, if an officer has reason to believe that the
intoxicated passenger is under the legal drinking age or has violated another law,
further action, including alcohol testing or questioning of that passenger would be
necessary to establish probable cause for arrest. Again, reasonable suspicion/probable
cause must exist before a passive alcohol sensor could be used on the
driver/passenger/suspect.

"' See Delaware v. Prouse, 440 U.S. 648, 654, (1979). See also U.S. v. Martinez-Fuerte, 428 U.S. 543
(1976); U.S. v. Brignoni-Ponce, 422 U.S. 873, 878 (1975),; Terry v. Ohio, 392 U.S. 1,20-21 (1968).

12 See 55.968.24, “Temporary Questioning Without Arrest” and s5.968.07 (1)(d), “Arrest by a Law
Enforcement Officer.”
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Note that under s.346.935(2), it is illegal to have open containers of alcoholic
beverages (“intoxicants”) in a vehicle. The owner or driver of the vehicle is imputed
with a violation of this law in addition to any other violation that may result from an
OWI traffic stop.

The Plain View Doctrine and Sense Enhancement Doctrine:
Exceptions to the Fourth Amendment

Two additional exceptions to the Fourth Amendment to the U.S. Constitution are the
plain view doctrine and the sense enhancement doctrine. Although these exceptions
are separate principles, they are closely tied to each other in terms of their application
to the use of passive alcohol sensors. These two principles will be defined as they
relate to law enforcement use of passive alcohol sensors as allowed under the Fourth
Amendment.

The Plain View Doctrine is defined as:

“A doctrine that permits the search, seizure, and use of evidence obtained
without a search warrant when such evidence was plainly perceptible in the
course of lawful procedure and the police had probable cause to believe it was
incriminating.

Objects falling in the “plain view” of an officer who has the right to be in the
position to have that view are subject to search and seizure without a warrant or
if that officer needs a warrant or probable cause to search and seize, her/his
lawful observation will provide grounds thereof. The plain view doctrine is
limited by the probable cause requirement: officers must have probable cause to
believe that items in plain view are contraband before they may search or seize
them.”
Reference: FindLaw for Legal Professionals

In addition to first establishing probable cause, an officer (i.e., one using a passive
alcohol sensor) must meet the following required two-prong test:

(1) Does a law enforcement officer have the right to be beside or near the
vehicle?

Once an officer has probable cause to make a stop, either because of a traffic
violation or because of reasonable suspicion that a violation has occurred, an officer
has established a legitimate reason to be beside or near the driver’s vehicle. Again,
the suspect cannot rely on an expectation of privacy while inside the automobile that
would preclude a law enforcement officer from walking up to the vehicle and
standing beside or near it.
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(2) Is it apparent that what is before a law enforcement officer is evidence of a
crime?

Although an officer may have established a right to be beside or near the driver’s
vehicle, the plain view doctrine requires that it be evident to the law enforcement
officer that what is before him or her is evidence of a crime before investigating any
further.

With respect to passive alcohol sensors, if the law enforcement officer can satisfy
these conditions (has a right to be near or beside the vehicle and what is apparent
before the law enforcement officer is evidence of a crime), then the use of the device
should meet the test and be permissible.

Closely related to the plain view doctrine is the sense enhancement doctrine. This
doctrine explains that law enforcement may use their senses, or an enhancement
of their senses to make an assessment that there is evidence of a crime.

The smell of alcohol is very distinct and is one very good example of how an officer
can make the determination that there is apparent evidence that a person has been
drinking. Another might be the visual presence of an open container.

Discovery of the smell, however, must be inadvertent. While this precludes an officer
from “probing”, an officer may aggressively use his or her senses. In U.S. vs.
Johnson,"” the U.S. Court of Appeals for the Ninth Circuit rejected the defendant’s
argument that he had a reasonable expectation of privacy from drug agents with
“inquisitive nostrils.” The court found that when the agents would lean down to
smell a suitcase from a standing position, that even this did not constitute a “search”
as defined by the Fourth Amendment.

Suppose however, that the officer uses an additional method or device beyond his
or her natural senses, such as a passive alcohol sensor, to help determine if
evidence of a crime exists. Does this invade an area protected the Fourth
Amendment?

The courts have frequently ruled that certain types of technologies can be used to
assist an officer to sense evidence of a crime while remaining within the boundaries
of the Fourth Amendment. For example, the use of drug-sniffing dogs has been
found constitutional because the dog is considered an extension of the officer’s
natural senses.'* Similarly, x-ray machines are commonly used at airports to examine
the contents of luggage. X-ray machines have become accepted technology in the
majority of countries throughout the world in order to prevent the spread of terrorist

B U.S. v Johnson, 497 F.2d 397 (9" Cir. 1974)
Y U.S. v. Place, 462 U.S. 696, 707 (1983)(finding the use of a police dog to enhance the senses of the
police officer in the detection of narcotics did not violate the Fourth Amendment).
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activity. Even before the 9-11-01 terrorist events, the courts have also affirmed the
reasonableness of using x-ray machines'”.

Note that when these methods (including passive alcohol sensors) are used, the nature
of the evidence is not affected. For example, applying the sense enhancement
doctrine, no distinction is made as to whether the alcohol is sensed by a passive
alcohol sensor or by the officer’s nose — the evidence is still present and has not been
altered no matter which method is used. Again, the technology is used as a means to
enhance a law enforcement officer’s ability to sense apparent evidence in the
automobile in which the courts have determined that there is a diminished expectation
of privacy.

From the legal perspective, should the subject’s inability to easily identify the
passive alcohol sensor as a breath-testing device be of concern to the courts?

Passive alcohol sensors come in many shapes and sizes. A style typically used by law
enforcement agencies in Wisconsin is the flashlight or baton-shaped PAS'. Other
forms include clipboard-like devices and shapes that resemble small electronic
devices. Because the devices appear to be something other than a testing device, they
are not readily identifiable by the suspect as an alcohol-detecting device. As a result,
those who are concerned with individual privacy rights object to the fact that these
devices are intended to be used in a covert manner to detect alcohol without the
subject knowing that they are being tested.

Privacy is a principle that is held in high regard by citizens in Wisconsin. This is
reflected in a random, statewide survey of Wisconsin residents by the University of
Wisconsin Survey Center'’. According to the survey, 61% indicating that passive
alcohol sensors were a valuable tool. However, 33% indicated that use of a passive
alcohol sensor represented an infringement of privacy rights.

From a strictly legal, constitutional perspective, there does not appear to be a
requirement that the officer must provide notification to the driver that the covert
device is a passive alcohol sensor which will be used to obtain a sample of the
subject’s breath. However, if passive alcohol sensors were to be used by law
enforcement, a set of policies in place that requires such notification may make sense
as a matter of promoting the public’s trust in law enforcement. As part of the two
focus group sessions conducted by the Wisconsin Department of Transportation in
September, 2002, several law enforcement officers and legal experts expressed the
need to have a local policy in place that would require an officer to properly notify
drivers that a passive alcohol sensor is being used to obtain a sample of their breath.

5 U.S. v. Smith, 643 F.2d 942, 944-45 (2d Cir. 1981) (finding that the use of x-ray machines
reasonable when weighed against the possibility of hijacking).

' The PAS devices resembling flashlights (i.e. PAS III) were used by law enforcement in the following
municipalities and counties: Dane County, Elkhart Lake, City of Green Bay, City of Manitowoc, City of
Waukesha, Village of Whitefish Bay.

172002 Department of Transportation Omnibus Study, University of Wisconsin Survey Center (September 19,
2002)
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If the passive alcohol sensor detects alcohol near an open bottle of intoxicants in
the motor vehicle, but not visible to the law enforcement officer conducting or
assisting the traffic stop, does this discovery of the open bottle still fall into the
“plain view” doctrine?

Legal Focus group participants were queried via email to address this issue,
which was not discussed during the focus group session. The following are their
responses:'*

“It would not be in plain view because [the officer did] not see the bottle — I assume it
was found only after a search pursuant to the sensor indicating the presence of
alcohol. The plain view doctrine only “kicks in” for things that are seen without any
kind of manipulation or search.”

“I do not believe that a concealed container can properly be deemed in plain view
when it is detected with such a sensory aid.”

“It is unclear ...how plain view applies to the open container if the officer does not
see it as set forth in the facts. If the container is found during a subsequent search as
a search incident to arrest or perhaps even as a consent search then there is no
problem. Plain view doctrine does not apply. If the question is really what happens if
an open container is subsequently located and that arguably the open container is
what caused the passive alcohol sensor to alert the officer, I still don’t see a problem
as the officer would still have to conduct his investigation including making his own
observations regarding signs of intoxication including field tests before an arrest is
made...use of the passive alcohol sensor does not qualify as a search, and therefore,
no constitutional questions arise.”

“The question you pose in your letter is a difficult one to answer without more
information. For example, we are told by proponents of these sensors that they had
to be in reasonably close proximity to the alcohol in order to detect its presence (i.e.,
that the sensor would not have to be stuck up a driver’s nose, but would have to be in
an officer’s hand in close proximity to the open window of a car when questioning the
driver). If this is true, it makes me wonder how the sensor is going to detect alcohol
that is not visible to the officer without being waved around the interior of the vehicle.
That “waving around” sounds suspiciously like an illegal search in the first place.”

“Whatever your intended fact situation might be, your question involves the more
fundamental issue: Does this discovery fall under the “plain view” doctrine? I
believe it does not. The only way in which the sensor will detect alcohol “near” an

'8 Staff Note: The issue related to the open bottle in a vehicle was answered differently than other
questions because the legal focus group did not address it at the September 11, 2002 session due to
time constraints. In order to eventually have the question answered, WisDOT sent out a separate
request to the legal focus group and received four responses. Note that this is a very narrow, legal
question that may ultimately be answered in court and not in this paper. The question was not
addressed specifically at the law enforcement focus group for the same reason and because it is
essentially a legal question.
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open bottle that is not visible to the officer is by activity beyond the appropriate scope
or permitted conduct. My answer may be influenced by my strong belief that these
sensors should not be employed in Wisconsin law enforcement.”

“This question raises two issues:

1) The prohibition against having open intoxicants in a vehicle under s. 346.935;
and 2), The "plain view" exception to the warrant requirement justifying a search and
seizure.

First, the statute is clear in this respect. Section 346.935(2) prohibits a person from
possessing on his or her person while in a vehicle on a public highway any bottle or
receptacle containing alcohol beverages if the bottle or receptacle has been opened,
the seal has been broken or the contents have been partially removed or released.

Further, subparagraph (3) prohibits the vehicle owner or driver of the vehicle, if the
owner is not present, to have any bottle containing alcohol in the vehicle if the bottle
has been opened or the seal has been broken. While sub. (3) states that the
prohibition does not apply if the bottle is kept in the trunk of the vehicle, it does not
otherwise specify that the bottle has to be easily visible. The bottle must be in some
area of the vehicle that is normally occupied by the driver and passengers. In other
words, the bottle could be under the seat or in a utility compartment or even the glove
box, for that matter. Therefore, in my opinion, the statute gives an officer who detects
the odor of intoxicants whether by olfactory senses or by PAS the authority to
investigate under Terry v. Ohio, 392 U.S. 1 (1968) a possible violation of sec.
346.935.

Second, the "plain view doctrine" is an exception to the Fourth Amendment's warrant
requirement to conduct a search. The necessary elements of this exception are:

1) The evidence must be in plain view. (This can include evidence that an officer
recognizes through any of his or her senses; e.g., smell.);

2) The officer must have a prior justification for being in the position from which he
or she discovers the evidence in "plain view," and

3) The evidence seized "in itself or in itself with facts known to the officer at the time
of the seizure, [must provide] probable cause to believe there is a connection between
the evidence and the criminal activity." State v. Guy, 172 Wis. 2d 86 (1992).

Although I do not think that using an officer's senses, e.g., nose, or a PAS constitutes
a search for Fourth Amendment purposes, I will apply the "plain view doctrine" for
the sake of argument. The use of a PAS suggests to me that the officer stopped the
vehicle for a legitimate purpose. Thus, element no. 2 is satisfied given that a valid
traffic stop will provide the "prior justification” for the officer being in a position to
discover the evidence in "plain view." Element no. 1 addresses the given scenario
that while the bottles may not be "visible," they could still technically be in "plain
view" if picked up by the PAS or the officer's nose. Element no. 3 is clearly satisfied
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because the detection of an open intoxicant will certainly provide probable cause to
believe that sec. 346.935 has been violated.

Therefore, applying the statute's unequivocal prohibition and the 'plain view
doctrine," an open bottle that is inside a motor vehicle in an area normally occupied
by the driver and passengers while operated on a highway, but not visible, could be
legally "discovered" by a police officer.”

State Law, Law Enforcement Policy and Public Perceptions

Despite the fact that passive alcohol sensors may be considered ‘“constitutionally
acceptable”, many policy issues still remain with respect to “public acceptance” of
the devices. In considering the use of passive alcohol sensors, state law and law
enforcement policy is frequently influenced by the tension between people’s
perceptions of the devices, and the public’s desire to foster safe highways. These
competing concerns, which are routinely brought forth by various constituencies and
groups, are typically balanced against each other by the legislature when creating new
legislation.

State law, law enforcement policy and public perceptions were among the topics
addressed by the two focus groups convened by the Wisconsin Department of
Transportation to assist in studying passive alcohol sensors. These two focus groups
— the Legal Focus Group® and the Law Enforcement Focus Group - met separately
in September, 2002, to respond to specific queries on passive alcohol sensors and
their use at OWI traffic stops in Wisconsin.

Note that a full listing of all the comments received from both focus groups can be
found in Appendix C.

In addition, the results from the 2002 Wisconsin Survey Center “Omnibus” survey, a
randomized sampling of Wisconsin residents that included several questions on the
public’s perceptions of passive alcohol sensors, are also provided on Page 42. These
perspectives may be considered with respect to proposed changes in state statutes or
in the development of administrative rules governing the use of passive alcohol
Sensors.

' The legal focus group, composed of members of the legal community, was selected on the basis of their interest
in passive alcohol sensors in relation to the legal profession and/or possible experience with their use in
Wisconsin.

%% The law enforcement focus group, composed of members of the law enforcement community, was selected on
the basis of prior knowledge or use of passive alcohol sensors, interest in possible uses of the devices, or the type
of law enforcement agency each member represented.
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Legal and Policy Concerns Expressed by the Legal Focus Group,
September 11, 2002, Hill Farms State Office Building, Madison,
Wisconsin

Trends and perceptions of alcohol-related crashes and fatalities

Statistics that indicate a downward trend in the number of alcohol-related
deaths over several decades may lead some to question whether passive
alcohol sensor use is really needed;

The problem of alcohol-related crashes may need to be better defined to
enable a better identification of the tools and technology needed to address the
problem.

Though there has been a decline in alcohol-related fatalities, each one still
represents a tragedy to the families and people who are affected by them; the
issue must still be addressed.

The decline in alcohol-related deaths is due to new laws, fines, and court cases
that provide more tools for law enforcement to use in enforcing OWI laws.

“The use of passive alcohol sensors should not banned”

The decision for the use of passive alcohol sensors should be left to each
individual community or law enforcement agency.

Banning passive alcohol sensors statewide would not serve a constructive
purpose. Communities with financial flexibility or more aggressive
approaches to technology may choose to use passive alcohol sensors.

There is the possibility that varying use of the devices among individual
communities could create a negative situation involving “selective
enforcement” where a “rich” community could target poor people or a
member of another race.

“Costs versus benefits”

From a cost/benefit point of view, passive alcohol sensors appear to provide
minimal benefit. The money would be better spent to advance other
technology or to enhance other programs that are shown to be more effective
in reducing drinking and driving.

Although passive alcohol sensors are constitutionally permissible, they do not
represent a “silver bullet” in the enforcement of drunk driving laws or in
efforts at reducing alcohol-related crashes and fatalities.

Passive alcohol sensors represent one of many tools available for traffic
enforcement.
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The use of passive alcohol sensors in the courts — value to prosecutors, defense and
in expert testimony

e From a prosecutor’s viewpoint, passive alcohol sensors are not expected to
have a big impact on the number of OWI convictions.

e Law enforcement may not like having passive alcohol sensors as an additional
tool that they must document and justify during cross-examination in court.
This testimony may include a justification of why the device may not have
been used as well as to ~ow it was used.

e Use of the device may provide an additional defense argument in court
(defense could attack the use and credibility of passive alcohol sensors
utilizing expert testimony which could be counterproductive).

e There is concern that some law enforcement officers would lose credibility
because of the perception that a tool is needed to smell alcohol.

“Probable cause is an important fixture in Wisconsin and should be considered
when using passive alcohol sensors”

The group emphasized law enforcement adherence to the mandate of “probable
cause/reasonable suspicion” before an officer conducts an OWI traffic stop.

“Perception of Intrusiveness”

The perception of how intrusive the device could be was an important consideration
for many focus group members. The “public” not only represents those who are
concerned about reducing alcohol-related crashes, but also those who are interested in
protecting privacy rights.

Sobriety Checkpoints

In some states (e.g. Illinois), methods such as sobriety checkpoints are tolerated by
the general public as a tool for reducing alcohol-related crashes and fatalities because
of a general concern over impaired driving. However, due to the political climate and
constituent concerns, sobriety checkpoints are not currently permitted by Wisconsin
statutes. They are often perceived as giving the government a “blank check” to
invade someone’s privacy.
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“Privacy should be seen in the ‘broader context”

e Passive alcohol sensors can constitute an unreasonable search because, in the
broader, societal context, they represent one more tool in a broad continuum
of tools used by law enforcement for conducting an investigation or
conducting surveillance on private citizens.

e Acceptance of passive alcohol sensors could create a “slippery slope” or a
“Big-Brother” effect in which privacy rights are eroding away over the long-
term. The public is becoming increasingly concerned about this problem and
government should be very careful about “setting precedents” or “creating
permissions” that would take away fundamental privacy rights.

e Technology has progressed to the point that it has “gotten ahead of privacy
laws.”

e Passive alcohol sensors would “not be used in every home” and have limited
usefulness.

e There is concern that the use of passive alcohol sensors would be much

different if it were discussed more broadly and not specific to traffic stops, but
rather applicable to teen alcohol parties and group events.

“Is technology going too far?”

e Requiring photo identification with fingerprints is an example of law
enforcement efforts going too far.

e It was now even possible for a DNA sample to be collected by an officer
using a saliva swab from the inside of a person’s mouth.

e [f the public has the perception that passive alcohol sensors are too intrusive,
then it becomes overly burdensome to defend their use in court.

e The results of a passive alcohol sensor are not admissible as evidence in court
(a passive alcohol sensor cannot measure exact quantity of alcohol)
eliminating its importance to the judicial process.

e Much of the technology is too expensive for local government to afford which
may deter its purchase and use by individual agencies. Thus, the technology is
really not that pervasive in society.
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Concerns over potential abuses of passive alcohol sensors

e There is concern that the passive alcohol sensor could detect alcohol that had
been spilled by a passenger, but not consumed by the driver, or that the
passenger might be impaired yet the driver would be suspected of drinking
alcohol.

e There is concern that law enforcement could use the sensors in conjunction
with the targeting of specific motorists, leading to further interrogations of the
driver and passengers (i.e. “profiling”).

e There is concern that having a flashlight “stuck in a subject’s face” could be
intimidating, even though the PAS flashlight can be used at a distance of 10
inches from a person’s mouth. (required distances from a subject’s mouth vary
from 3 to 10 inches depending upon the type of passive alcohol sensor device
used).

e Even routine traffic stops were “traumatic events” suggesting that use of a
passive alcohol sensor at a traffic stop adds to that trauma.

How do passive alcohol sensors compare to other law enforcement technology like
x-ray machines?

e The public already must contend with other “intrusive” technology that is
designed to protect them such as x-ray machines at airports and radar used for
enforcing speed; this technology is not much different.

e One participant stated a passive alcohol sensor represented an enhancement or
extension of the officer’s own senses “like an officer’s binoculars.”

e A passive alcohol sensor may be no more or less intrusive than these
examples and the public is accustomed to and even expects law enforcement
officers to use technology for enforcement at a traffic stop (e.g., PBTs,
Intoximeter EC/IR).

e Since the terrorist attacks on 9/11/01, the public seems to be more open to
having more security and more “tools.”

e A major difference between a passive alcohol sensor and other technology is
that a passive alcohol sensor is sensing alcohol, which is a legal substance (as
long as the amount is at the legal limit) in today’s society and that is where the
intrusion lies. Whereas, other technology is often looking for illegal items
such as bombs or drugs. That introduces the concept of absolute sobriety as
the minimum BAC level for drivers.
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“Guidelines would be helpful for law enforcement officers”

It would be helpful to have a set of guidelines and policies for law
enforcement on how and when to use passive alcohol sensors.

The driver/violator should be given reasonable notice by the law enforcement
officer that the device will be used to detect alcohol on that person.

Ultimately, the passive alcohol sensor is used at the discretion of the officer.

Legal and Policy Concerns Stated by the Law Enforcement Focus Group,
September 4, 2002, DSP Headquarters, Fond du Lac, Wisconsin

“Probable cause is important in Wisconsin”

The use of passive alcohol sensors is a “chicken/egg issue.” A passive alcohol
sensor is “only effective if probable cause exists first”. Since the state
legislature is more interested in when and how the device is used with respect
to probable cause, the use of a passive alcohol sensor after the stop is made
may be less likely to create concern with whether the device can be used or
not. If it appears that law enforcement using the device on a deceptive basis,
the legislature would probably ban its use.

The legislature should be better informed about how the device would be
used.

All law enforcement officers should be trained in the proper and legal use of
the device to minimize legal problems with how it was used.

“Not necessarily cost effective, but lets keep our options open”

Compared to other tools (e.g., preliminary breath devices, Intoximeter EC/IR)
passive alcohol sensors were not as good or as cost effective. However, this is
not reason enough to “ban their use” because there are particular situations
where passive alcohol sensors may be useful.

Having these devices should at least be an option for the officer. The decision
as to whether these devices are seen as ‘“cost effective” or not should be left

up to the individual law enforcement agencies.

It is probably not economical to have a device in every law enforcement
vehicle.
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“Fourth Amendment and Plain View Doctrine”

From a legal perspective, a law enforcement officer should have no problem
using passive alcohol sensors as long as they are used within the legal rules of
probable cause and the plain view doctrine. Within these boundaries, a
passive alcohol sensor is considered “an extension of the law enforcement
officer’s own senses” (e.g., binoculars).

If properly trained, the law enforcement officers can use the device within the
limits of the law enabling the public to understand the need for the device. As
a result, passive alcohol sensors may not be contested in court.

Legal standing of passive alcohol sensors

Arrests are not made solely on the basis of the reading from a passive alcohol
sensor device. Results from a passive alcohol sensor are not admissible in
court and can only be used as just one indicator of the presence of alcohol in a
long series of sobriety tests conducted during traffic enforcement.

The nature of the evidence is not changed through the use of a passive alcohol sensor.
Alcohol is present without regard to how it is sensed, either by the device or with the

nose.

“Covert uses” of passive alcohol sensors.

There is extensive concern regarding the use of “covert types” of passive
alcohol sensors on juveniles or at schools because it creates the perception
among parents that officers were being “sneaky.”

It is important to deal with the public on a “professional level,” suggesting
that the use of passive alcohol sensors in a covert manner is contrary to
standard practice because it could betray the public’s trust. Deceptive tactics
create problems over time and produce poor public relations.

It is good policy for law enforcement to inform the motorist if the passive
alcohol sensor is being used to sense the presence of alcohol.

There are other devices on the market that look like electronic devices and are
not designed to be covert.
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Legislative Initiatives

e The state legislature could pass a law requiring a trial phase in which a
selected number of law enforcement agencies could test the device and collect
data on it accuracy and effectiveness.

e QGuidelines on the proper use of passive alcohol sensors (including training)
for all law enforcement agencies would help.

e Opposition to banning the devices altogether to permit the technology to
develop and improve over time as the law enforcement officers continue to

use them.

“Training is essential”

e Training is essential for the correct use of passive alcohol sensors.

e Training must include focus on the legal requirements of using a passive
alcohol sensor (e.g., “plain view doctrine”, “probable cause”) as well as
technical requirements for using the tool.

e Training is important to maintain professional standards and to ensure that the
passive alcohol sensor is not the only tool that was used to determine whether
a suspect had been drinking or not.

Legal and Policy Concerns from the General Public: Results of the 2002
Omnibus Survey Questions Re: Passive Alcohol Sensors

The 2002 Department of Transportation Omnibus Study was conducted by the
University of Wisconsin Survey Center (UWSC) for the Wisconsin Department of
Transportation.

The UWSC is a department of the College of Letters and Science at the University of
Wisconsin-Madison. Funding for the UWSC is provided by the College and from
revenue generated by contractual work.

The goal of this study was to interview 750 randomly selected men and women in
households throughout the State of Wisconsin to gather residents’ opinions on a wide
range of state transportation safety issues. Only Licensed Drivers were interviewed,
so households that included no licensed drivers were screened out and the interview
was terminated. These accounted for only 3.3% of the households where contact was
made. The UWSC fielded a sample of 3000 randomly generated Wisconsin phone
numbers. This random phone sample was obtained from Survey Sampling, Inc.
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Interviewing for the 2002 Department of Transportation Omnibus Study began on
July 23, 2002, and ended on September 4, 2002. The UWSC completed at total of
770 interviews at an average length of 18.07 minutes per interview. The overall
response rate for the survey was 55.30%. The following provides the results of three
questions from the survey focusing specifically on public perceptions of passive
alcohol sensors.

Passive Alcohol Sensor Questions from 2002 Wisconsin Omnibus Survey
1) Some people feel that law enforcement officers should have sniffers available to them as a tool
to use in the process of investigating someone for drunk driving. Others think this kind of tool
is an infringement of privacy rights. How do you feel about the use of sniffers? Would you say

this is a valuable tool, or an infringement of privacy rights?

(Interviewer: Do not read categories)

No. %
469 60.9 Valuable Tool
252 32.7 Infringement of Privacy Rights
4 0.5 Don't care either way (volunteered)
15 1.9 Both, but lowering drunk driving makes it acceptable
16 2.1 Other

2) Are you aware of a situation in which YOU may have been tested by a Wisconsin law
enforcement officer using a sniffer?

No. %

13 1.7 Yes
751 97.5 No

6 0.8 Other

3) Were you operating a vehicle at that time, were you a passenger in a vehicle, or was it some
other kind of situation?

No. %

757 98.3 Missing values (N/A)
9 1.2 Operating a vehicle
2 0.3 Passenger in a vehicle
2 0.8 Some other situation
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Chapter Three: How well do Passive Alcohol Sensors
Perform? Are they “Accurate?”

Performance of Passive Alcohol Sensors

WisDOT, Division of State Patrol, Chemical Test Section Evaluation

The following is a summary of the Chemical Test Section’s Evaluation of six passive
alcohol sensors currently marketed in the United States. A copy of the full report can
be found in Appendix A

An evaluation of passive alcohol sensing devices marketed in the United States was
undertaken by the Chemical Test Section to test their performance under both
laboratory and controlled drinking settings. Professional contacts and a search of the
Internet yielded a list of six manufacturers conducting business in the United States.
These six manufacturers were contacted to determine their willingness to participate
in the study. Each of the contacted manufacturers agreed to participate and provided
a single device for evaluation for the duration of the study. Each device was shipped
to the State Patrol, Chemical Test Section with pertinent documentation including
technical data sheets, training videotapes, manuals, etc. Testing was conducted from
May through October 2002 by the Section chemist and other Section staff. Section
staff was trained by the Chemist in the proper use of each device prior to testing.

General operation of a passive alcohol sensor consists of pointing or directing its
sampling port to a subject’s mouth from a distance that varies by manufacturer.
Depending on the device, the operator instructs or encourages the subject to breathe,
blow or speak at the device while an air sample is obtained. The analytical method
employed by the devices to detect ethanol is the fuel cell, which is common to other
breath alcohol testing devices used in Wisconsin including preliminary breath tests
(PBT) and the Intoximeter EC/IR, the State’s current evidential breath testing device.
The fuel cell then analyzes the sample, quickly providing a result in the form of either
a numerical readout, indicator lights which display zero, low, or high amounts of
alcohol, or a ‘P’ (Pass) / °F’ (Fail) display indicating the absence or presence of
alcohol, respectively. According to manufacturers’ literature, each of the devices are
ready for a subsequent test within two to thirty seconds after a negative air sample
and within twenty seconds to two minutes after an alcohol-laden air sample is tested.

PERFORMANCE TESTING IN THE LABORATORY

Accuracy testing was conducted in the Section laboratory under tightly controlled
conditions. Single analyses of simulated breath at six breath alcohol concentrations:
0.00, 0.02, 0.04, 0.08, 0.10, and 0.20 g/210L, using characterized breath alcohol
simulator solutions were tested. These breath alcohol concentrations represent
important statutory benchmarks and breath concentrations commonly encountered in
traffic enforcement. Human breath was blown into the inlet port of the simulators to
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produce the samples and towards each passive alcohol sensor from distances of 1, 4,
6, 12, and 18 inches

See Table 1, which contains the results of the testing showing how predictably the
passive alcohol-sensing device could detect alcohol in the simulated breath presented
to it from five different distances.

Test Results: Performance Testing in the Laboratory

Result:

All passive alcohol sensors tested detected alcohol more than 80%
of the time in simulated breath at six inches or less. Five of the six
devices detected alcohol 100% of the time when alcohol-containing
breath was presented to the device at 6 inches or less. Performance at
longer distances decreased so that at 18 inches only one-half of the
units could detect alcohol 80% of the time or more. No passive alcohol
sensor manufacturer studied recommends passive alcohol sensor use
further than 10 inches from a subject in question. Five of the six
passive alcohol sensors properly detected alcohol in simulated breath,
when samples were obtained within the manufacturers recommended
distances.

See Table 2, which is a summary of the performance of the device when presented
with simulated alcohol breaths containing differing breath alcohol concentrations.

Result:

Result:

False positives were evident with only one device. The other five
passive alcohol sensors correctly detected no alcohol when alcohol-
free simulated breath was presented.

All devices detected simulated breath alcohol in concentrations of
0.02 - 0.04 g/210L between 60-100% the time. Performance
improved as the concentration of alcohol in the simulated breath
increased. Five of the six passive alcohol sensors could detect
simulated breath alcohol concentrations of 0.08 g/210L and greater.
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Table 1

PASD Detection of Simulated Breath Alcohol at Five Distances

Device 1 inch 4 inches 6 inches 12 inches | 18 inches
QuickDraw 100.0% 100.0% 100.0% 80.0% 60.0%
Alcoscan 100.0% 100.0% 100.0% 60.0% 20.0%
FC10Plus 100.0% 100.0% 100.0% 80.0% 100.0%
AlcoBlow 100.0% 100.0% 100.0% 100.0% 80.0%
Alcotest 100.0% 100.0% 100.0% 80.0% 60.0%

PAS llI 83.3% 100.0% 100.0% 83.3% 100.0%

Shaded area denotes outside of manufacturers’

recommendations for use.
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Table 2
PASD Detection of Six Simulated Breath Alcohol Concentrations

Device 0.00 0.02 0.04 0.08 0.10 0.20
QuickDraw 100% 60% 80% 100% 100% 100%
Alcoscan 100% 60% 60% 80% 80% 100%
FC10Plus 100% 80% 100% 100% 100% 100%
AlcoBlow 100% 80% 100% 100% 100% 100%

Alcotest 100% 60% 80% 100% 100% 100%

PAS llI 40% 100% 100% 100% 100% 100%

Shaded area denotes solution containing no ethanol identified
as alcohol.
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CONTROLLED DOSING STUDY

Controlled dosing (i.e. drinking subject testing) was performed with each passive
alcohol sensors in conjunction with routine Breath Examiner Specialist Training.
Breath Examiner Specialist Training provides instruction to law enforcement
personnel in the proper operation of the Intoximeter EC/IR, Wisconsin’s evidential
breath alcohol testing instrument. Passive alcohol sensing device operators included
Section personnel who had been trained by the Section Chemist in the manufacturers’
procedures for routine use (detailed information about the Chemical Test Section’s
analysis involving controlled dosing tests can be found in Appendix A of this final
report).

The study’s volunteer subjects were law enforcement officer training participants,
who as a routine part of their instruction, volunteered to drink alcoholic beverages
thereby providing drinking subjects for non-drinking breath examiner specialists in
training. Device operators were Chemical Test Section personnel, trained in the
manufacturers’ procedures for routine use. Volunteers were provided sufficient
alcohol, consumed in one hour, to achieve a maximum breath alcohol concentration
of 0.10 g/210L, and were under close supervision by Section personnel. EC/IR breath
alcohol concentrations of the subjects averaged 0.045 g/210L (range 0.00 to 0.09
g/210L). Results from the passive alcohol sensors were compared to evidential
breath alcohol tests taken within 15 minutes.

Test Results: Controlled Dosing Study

Table 3 summarizes performance of passive alcohol sensing devices versus
contemporaneous Intoximeter EC/IR tests on volunteer drinking subjects when used
at five different distances. Graphs 1-6 summarize individual performance of each
passive alcohol sensor in comparison to contemporaneous Intoximeter EC/IR tests at
all distances studied (see Appendix A).

Result: The data show that when passive alcohol sensors were used at
distances greater than one inch, one-half or more of them failed to

detect breath alcohol more than 80% of the time.

Result: Operation of the devices at 12 inches yielded only one device with
a greater than 50% chance of detecting alcohol in known drinkers.

Result: When used at the manufacturers recommended operational
distances, only two devices, detected alcohol in more than eighty

percent of the drinking subjects.

Result: Passive alcohol sensing devices have poor quantitative abilities.
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Result:

Data in this study confirm that the ability of passive alcohol
sensors to measure a coexisting breath alcohol concentration is
poor. For example, the sensors cannot tell if a person testing
positive on the device has a breath alcohol concentration of 0.01 or
0.10g/210L.
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Table 3

PASD vs Intoximeter EC/IR with Drinking Subjects

Alcohol-

Device 1inch | 4inches | 6 inches |12 inches| Average* free
breaths**
QuickDraw | 100.0% | 88.9% 82.1% 70.0% 86.0% 100.0%
Alcoscan 96.6% 85.2% 71.4% | 42.9% 79.5% 100.0%
FC10Plus 90.3% 79.4% 71.9% 29.4% 76.5% 100.0%
AlcoBlow 100.0% | 79.4% 21.9% 0.0% 63.2% 100.0%
Alcotest 88.2% 31.3% 6.3% 6.3% 45.1% 100.0%
PAS llI 95.2% 90.5% 68.2% 18.2% 77.9% 100.0%

Shaded area denotes outside of manufacturers' recommendations for use.

* Includes alcohol-free breaths
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ACTIVELY DRINKING SUBJECTS

Additional drinking subject testing was conducted during the dosing period after
observing a 5-minute alcohol deprivation period to evaluate passive alcohol sensor
performance in the presence of moderate amounts of mouth alcohol. A average of 30
subjects were tested on each passive alcohol sensor in this manner, using the
manufacturers recommended testing distances or 4 inches where no recommendation
was made.

Test Results: Actively Drinking Subjects

Result: Five out of six of the passive alcohol sensors detected the presence
of alcohol in 80% or more of the subjects tested. The sixth passive
alcohol sensor, detected only 45% percent of drinking subjects.
Measurements of the subjects’ actual breath alcohol concentrations
were not possible in this part of the study due to the probability of
mouth alcohol in the subjects, and no data was collected on alcohol-
free subjects with only mouth alcohol.

Result: Passive alcohol sensors detect alcohol more readily on persons who
have recently been drinking. The presence of alcohol in drinking
subjects increases the ability of the passive alcohol sensor to detect
alcohol, regardless of the source.

Result: Due to the nature of the sampling mechanisms of the devices, the

source of any alcohol detected cannot be known with complete
certainty.

OPEN CONTAINER TESTING

Open container testing was conducted on each passive alcohol sensor (more detailed
information about the Chemical Test Section’s analysis involving open container
testing can be found in Appendix A of this final report).

Samples of headspace air from open beverage containers were analyzed on each
passive alcohol sensor over three, two-day periods in conjunction with routine Breath
Examiner Specialist Training. Alcoholic beverages tested included brandy, vodka,
rum, and flavored vodkas. These were mixed with sodas (Pepsi Cola, Coca-Cola, RC
Cola, 7-Up, Sprite, Sierra Mist, Barq’s Root Beer) in diet and regular formulations,
lemonade, orange and cranberry juices, or consumed without a mixer. Eighty-two
percent of the beverage containers tested contained ice cubes. Passive alcohol sensor
operators positioned the devices, on average, 3.4 inches (range 1-11) above the liquid
surface for testing. The actual alcohol concentration of drinks being tested was not
determined.
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Test Results: Open Container Testing

Result:

Result:

Passive alcohol sensing devices vary widely in their ability to
detect alcohol in beverages. Four of the six passive alcohol sensors
detected alcohol in more than eighty percent of the drinks that
contained alcohol. The other two passive alcohol sensors detected
alcohol in less than half the beverages containing alcohol. (please see
Graph 8: Detection of Alcoholic Beverages).

“Non-alcoholic beverages can test positive on passive alcohol
sensors. The Chemical Test Section study included open container
testing on a limited number of “non-alcoholic” beverages including
Sprite, Pepsi, Mountain Dew, Coca-Cola, Diet Coke with lemon and
orange juice. The results indicated that there are trace amounts of
alcohol in these “non-alcoholic” beverages that can be detected by
passive alcohol sensors. Other published studies on ethanol content of
soft drinks and other beverages (that an average person would not
expect to contain alcohol) are consistent with the Section’s test results.
These study results strongly suggest that individuals relying on passive
alcohol sensors be aware of these findings. In addition, further testing
of “non-alcoholic” beverages is recommended prior to selecting a
passive alcohol sensor for open container testing.
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Overall Results

Testing results from both human testing (i.e. controlled dosing, active drinking
subjects) and laboratory testing, indicate two comprehensive results:

Result: To ensure the best performance from passive alcohol sensors, they
must be operated according to manufacturers’ recommendations
and must be part of a training program on their proper use. Each
sensor requires regular quality control checks, periodic calibration, and
occasional replacement of batteries and fuel cells. The sensor users
must also be trained in not only the proper use of sensors during a
traffic stop, but also in the procedures for ensuring the analytical
integrity of the devices through proper and regular maintenance.

Result: The performance of the passive alcohol sensors diminished from
the laboratory setting, to more “real world” controlled dosing
studies. Care must be taken when further extrapolating these test
results to a less-than-optimal field environment where carefully
controlled conditions do not exist. Conditions that can affect the
performance of the sensors include the level of training of
officers/users, environmental conditions such as cold and wind, the
level of cooperation of subjects, and adherence to a periodic device
accuracy monitoring program.
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Additional National Studies Focusing on the Performance of Passive
Alcohol Sensors

The following provides citations on additional laboratory studies conducted on
passive alcohol sensors in other states in addition to the more recent laboratory
investigations conducted by the Division of State Patrol, Chemical Test Section in
1994 and 2002.

*Cammisa, M.X.; Ferguson, S.A.; and Wells, J.K. 1996. Laboratory evaluation
of PAS III sensor with new pump design. Arlington, VA: Insurance Institute for
Highway Safety.

The authors report results of an evaluation of a new version of the PAS III sensor
with an improved pump and compare their results with a study conducted earlier by
Lestina and Lund (see below) on an older version of the PAS IIl. Improved
performance at greater test distances were reported. The PAS III is expected to
correctly identify more subjects having a 0.10 percent BAC at a 10 inch test distance
that the previous design did at 5 inches, with a reduction in the percentage of lower
BAC subjects misidentified as having a high BAC. Expected detection rates for the
PAS III were also calculated for BACs of 0.15, 0.10, 0.08, 0.05, and 0.02 percent.
The PAS III achieved its best discrimination of drinking subjects at 0.10 and 0.02
percent BAC when held at a distance of five inches. A second study concludes that
equivalent results can be obtained under laboratory conditions even with
inexperienced sensor operators.

*Fiorentino, D. 1997. A laboratory study of passive alcohol sensors. Proceedings
of the |4th International Conference on Alcohol, Drugs, and Traffic Safety (ed.
Mercier-Guyon, C.), 539-45. Annecy, France: Centre d'Etudes et de Reserches
en Medecine du Traffic (CERMT).

Three passive alcohol sensors were studied with drinking subjects to examine the
accuracy of the devices as a function of BrAC and measurement distance. Results
indicate that if no alcohol is present in an individual’s breath, the probability of a
PAS’s positive BrAC reading is zero. If alcohol is present, a PAS is more likely to
underestimate than overestimate that individual’s BrAC. Three inherent limitations
of sampling ambient air are identified which make PAS suitable for detection but not
precise BrAC measurement.

*Lestina, D.C. and Lund, A.K. 1992. Laboratory evaluation of two passive
alcohol sensors. Journal of Studies on Alcohol 53:328-34.

The National Patent Analytical Systems (NPAS) passive alcohol sensor and the Life-
Loc PBA 2000 were evaluated in a laboratory environment to establish appropriate
threshold measurements that indicate probable alcohol impairment. Both sensors were
able to identify alcohol in exhaled breath with sufficient accuracy to identify people
with high BACs. The performance of both sensors was related to the distance from
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the subject's mouth. Under ideal laboratory conditions, the authors estimated that the
Life-Loc could be expected to correctly detect 80 percent of drivers with 0.10 percent
BACs (99 percent with 0.15 percent BACs) yet correctly identify only about one in
eight drivers with 0.02 percent BACs as being impaired. The NPAS could be
expected to correctly detect about 75 percent of drivers with 0. 10 percent BACs (97
percent with 0. 15 percent BACS) but correctly identifying only one in five drivers
with 0.02 percent BACs.

Maryland State Police Experience

The Wisconsin State Patrol contacted the Maryland State Police in November 2002.
The Maryland State Police indicated that a study that considered using passive
alcohol sensors was discontinued pending the development of minimum
standards/specifications and an approved product list by the U.S. Department of
Transportation. Because this guidance was not developed, the Maryland State Police
did not purchase any passive alcohol sensors and the devices have not been utilized.

Virginia State Police Experience

The Virginia State Police evaluated the reliability and practical usage of passive
alcohol sensors in the early 1990s. Several devices were assigned to Troopers for use
in their OWI enforcement efforts. According to W. Ken Paul, Director of Training for
the Virgina State Police, the sensors utilized at that time were not a success due to
observations that the devices were perceived as cumbersome and less reliable than the
Trooper's natural senses. 2

As of November 26, 2002, the Virginia State Troopers are evaluating a passive
alcohol sensor manufactured by PAS Systems International. The device has been
disseminated to Troopers in the field to provide feedback concerning usefulness,
effectiveness, durability, and other attributes, positive or negative, to determine its
applicability to OWI enforcement efforts. The anticipated completion date for this
evaluation process is May, 2003.

I November 26, 2002 Email from W. Ken Paul, Jr. Captain and Director of Training of the Virginia
State Police.
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Chapter Four: How Effective are Passive Alcohol Sensors in
the Law Enforcement Environment?

Effectiveness of Passive Alcohol Sensors

The determination of “effectiveness” of passive alcohol sensors is measured by
various standards depending on how law enforcement uses the device and how
“effectiveness” is perceived.

Originally, “effectiveness” for the purpose of this study was defined as the ability of a
passive alcohol sensor to enhance an officer’s ability to sense the presence of alcohol
and enhance the officer’s job performance. This definition also includes a
consideration for how accurate the device is. However, further study and discussion
resulted in additional considerations in determining “effectiveness”. For law
enforcement, effectiveness can also be defined in terms of how practical the device is
in the context of the officer’s routine; that is if the device is convenient to carry on the
officer’s belt or in the officer’s vehicle, and if it is easy to use during a traffic stop.
For policy makers, effectiveness may be measured in terms of providing deterrence
from impaired driving or enhancing public relations.

To identify perceptions focusing on the “effectiveness” of passive alcohol sensors, the
study included discussions from the two focus groups formed by WisDOT to study
passive alcohol sensors.

The Law Enforcement Focus Group met on September 4, 2002, and included law
enforcement officers and officials representing all areas of the state. Some of the
participants had used, or are currently using, passive alcohol sensors and some had
knowledge of the devices but had not used them for enforcement (a complete list of
participants is provided in Appendix C). The focus group’s identification of the
effectiveness of passive alcohol sensors included the following comments:

Overall Effectiveness

e Passive alcohol sensors are not as cost-effective as other tools (e.g., evidential
and preliminary breath testers/PBTs), but agencies should be permitted to
“keep their options open.”

e Passive alcohol sensors may be too costly when considered in times of budget
constraints and other costs.

e Do not ban the use of passive alcohol sensors; there are some instances where
they may be useful.

e The decision of “effectiveness” should be left up to each individual law
enforcement agency. The device is not necessarily economical for all
agencies or all officers, so the decision of their effectiveness is an element of
different law enforcement environments.

57



Passive alcohol sensors can provide a “perception of enforcement” similar to
that provided by marked law enforcement vehicles on a highway that indicate
a police presence.

Passive alcohol sensors may not be as well accepted by the general public, and
thus less effective, as other law enforcement technology. The public is more
accustomed to accepted law enforcement tools such as the Intoximeter EC/IR
and PBT’s.

Passive alcohol sensors are less intrusive than other tools, requiring less
contact with the public, and thus are more acceptable.

The perception of accuracy of the devices varies:

Some agencies state that the devices are “good” or “useful.”

Some agencies no longer use the devices due to consistently inaccurate
readings.

One agency reports that officers using the device have outperformed
officers not using the device by a ratio of 2-1.

There is uncertainty as to the accuracy of the devices.

Problems with accuracy arise when using the devices incorrectly, such
as using a cleanings alcohol-based hand gel; there are reports of false
readings under those circumstances.

The devices may not add any “value” to the traffic stop.

Passive alcohol sensors have limited use; they do not measure alcohol levels
nor determine impairment due to alcohol.

The passive alcohol sensors may not be any more accurate than the officer’s
nose.

Passive alcohol sensors may be useful in detecting odors when the officer has
limitations due to colds or illness, or when other odors (e.g. offensive body
odor due to uncleanliness or medical condition) mask the alcohol.
Environmental conditions compromise the accuracy of passive alcohol
sensors. Wind and cold experienced alongside a highway can affect sensor
readings. Snowmobile OWI enforcement can create problems related to
excessive wind, cold and operator helmets that restrict the ambient alcohol,
resulting in inaccurate readings. Boat OWI enforcement is hampered by wind
and gasoline odors that can affect readings.

Staff note: In general, passive alcohol sensors can be operated at temperatures
ranging between 0 and 105 degrees Fahrenheit depending upon manufacturer
recommendations. Thus, Wisconsin weather extremes (i.e., temperatures
below zero) can become a factor affecting the accuracy of some of the devices
when used at traffic stops.
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In summary, the law enforcement focus group generally was not certain that passive
alcohol sensors could perform accurately in most conditions, if they were “cost
effective” in relation to other available tools, or if they were effective in regards to
public deterrence. However, the group was not ready to ban the devices based on the
overall standards of accuracy and effectiveness, but rather would leave that decision
up to each individual law enforcement agency or community.

A further discussion of the accuracy of the individual passive alcohol sensors is
provided in the Chemical Test Section report found in Appendix A. In that report,

laboratory and human test results reported some “false positives” with the devices.

Effectiveness in Terms of Practicality

When the law enforcement focus group considered the practicality of the devices,
their consideration was in terms of space, both on the officer’s person and in the
officer’s vehicle, as well as accessibility and use during a traffic stop.

e The officer may require two flashlights if one is used as a passive alcohol
sensor and one is used as an actual flashlight. The passive alcohol sensor that
is combined with a flashlight displays too low of a light to be useful to the
officer as a source of light.

e The passive alcohol sensor can be another piece of equipment to be carried on
the officer’s belt (depending on the type of device), adding weight to the belt
and taking up room on the belt.

e Officers want to focus on the overall behavior of the violator, not the reading
of a passive alcohol sensor when making a traffic stop.

e Use of passive alcohol sensors may compromise officer safety. Devices that
are used close to the violator’s face can be grabbed by the violator and used as
a weapon against the officer or other persons.

e Flashlights are not routinely used during daylight hours, creating confusion
for the violator if the passive alcohol sensor/flashlight combination is used
during a daytime stop.

e As a result of publicity about the devices, some drivers may not roll down
their windows during a traffic stop for fear of their use, which could be
counterproductive for the officer.

e (arrying a passive alcohol sensor/clipboard combination may be cumbersome
at traffic stops and may actually hinder the officer.

The Legal Focus Group met on September 11, 2002, and included representation
from all elements of the legal environment, specifically defense attorneys,
prosecutors, a judge, privacy advocates, and the Attorney General’s Office (a
complete list of participants is found in Appendix D). The focus group’s
identification of “effectiveness” of passive alcohol sensors included the following
comments.
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Overall Effectiveness

e The opportunities for use of passive alcohol sensors by law enforcement are
very limited, suggesting that they would be used in only 1 out of every 30
OWI traffic stops.

e Even if the devices are used infrequently, any effect passive alcohol sensors
may have against OWI is useful.

e Law enforcement officers already have the authority to smell alcohol, so use
of a passive alcohol sensor as a deterrent is a “silly” concept.

o If the law enforcement officer has the opportunity to see or smell the
conditions at a traffic stop, why is an additional tool necessary?

e Traffic stops are already traumatic for many motorists and the use of a passive
alcohol sensor only makes it more traumatic, resulting in a negative response
from the general public.

e Passive alcohol sensors may be no more intrusive than other tools used by law
enforcement; they are just another inconvenience that may or may not be
effective.

e The use of passive alcohol sensors may elevate the conflict between privacy
advocates and efforts to reduce impaired driving.

e Passive alcohol sensors have minimal benefit related to the costs for purchase
and training.

e Funds could be spent on other documented technologies to combat impaired
driving.

Effectiveness in the Judicial System

e Arrests and convictions for OWI violations do not depend upon just one tool
but rather the use of many tools and procedures.

e Use of passive alcohol sensors may create a need for absolute sobriety if legal
alcohol is given the same status as illegal substances.

e Any decline in alcohol-related deaths is not reflective of the technology used
by law enforcement, but rather is reflective of new laws, fines and court
opinions related to OWI.

e Infrequent use will have little impact in reducing the number of OWI
convictions.

e There is no real problem with law enforcement use of passive alcohol sensors
since they are not permitted as evidence as part of an OWI court case.

e The credibility of the law enforcement officer may diminish if they need to
use a tool to smell alcohol.

e For prosecutors, the use of a passive alcohol sensor may be more effort than
they are worth.

e [t may be too difficult to distinguish between variance of colors (of the
passive alcohol sensor display) to argue in court.
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In summary, the legal focus group, like the law enforcement focus group, suggested
that though passive alcohol sensors may not be a particularly effective tool, they
should not be banned in Wisconsin but rather remain available for those law
enforcement agencies and communities who want to use them.

National Studies Focusing on the Effectiveness of Passive Alcohol
Sensors

From the national perspective, effectiveness has been tested in several studies going
back as far as 1983. A review of the literature suggests that the use of passive alcohol
sensors by law enforcement has been met with "mixed results." For example, there is
data suggesting good results in the field (in terms of "ability to detect," "assistance
with making the arrest," and "deterring drinking and driving") as well as less-than-
optimal results (“problems in the environment,” "inability to detect at lower BAC
levels," “problems with detection due to performance” and "problems establishing
statistical significance").

The following is an annotated listing of studies that focus on the effectiveness of
passive alcohol sensors as an enforcement tool in different states. The studies were
collected from the Insurance Institute of Highway Safety Website (indicated by
asterisk *), the Michigan Department of Highway Safety and planning as well as from
other sources.

The Michigan Experience — Excerpts Courtesy of the Michigan Office of
Highway Safety Planning (OHSP)*

Michigan, in a similar situation to Wisconsin, has a statutory ban on sobriety
checkpoints. The Office of Highway Safety Planning began a pilot study of PAS in
June, 2000. Since Michigan cannot use sobriety checkpoints, the officers were asked
to evaluate the sensors in their everyday duties, documenting their activities. The goal
was to determine the effectiveness of the sensors in "routine" patrols for impaired
drivers.

The Marquette City Police and the Marquette County Sheriff departments were
chosen because of their location in the Upper Peninsula (to test effectiveness in cold
weather). The Oakland County Sheriff Department participated because of their
strong alcohol enforcement programs and full-time team dedicated to alcohol
enforcement. Also selected to participate was the Western Michigan University
Department of Public Safety. Along with officers from each of the departments
selected, several Michigan State Police troopers were also selected to participate in
those same areas.

Twenty-three officers attended an eight-hour training session prior to using the
sensors. The training consisted of the proper use of the sensor, legal issues, how to
complete minor repairs, and reporting requirements. They also were required to work
with the media during the use of the program and informed of the importance of the
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media aspect. After completing the training the officers could trouble shoot any
problems, calibrate the instrument, and instruct other officers in use of the device for
the future.

The program ran from June 2000 — March 2001. The officers completed evaluation
reports: the majority of the officers felt that the sensor was a benefit to them as it
enhanced their abilities to detect alcohol, however, most officers could detect its
presence prior to the sensor being activated. The sensor did confirm their suspicions
and at that time, the officers would proceed with their normal investigations.

Officers viewed the sensor as another "tool" at their disposal. In their opinion, the
sensor was extremely useful when screening a large group of underage drinkers. The
officers also stated that the sensor was useful in determining if there was open alcohol
present without having to personally smell contents of containers (with the potential
for danger because of the different types of drugs that are being manufactured today).

Some citizens mentioned Fourth Amendment violations. During the initial training,
the officers learned that the sensor did not violate the Fourth Amendment because it is
not considered a search — it is a "plain view" situation.

Officers were encouraged to advise their local prosecutors of the use of the sensor.
Every prosecutor in the pilot area accepted the sensor as an "extension of the officer’s
nose." During training, the officers were instructed that this device is not accepted as
evidence in court. An Oakland County Deputy stated that it was brought up in a
preliminary exam but the defense attorney did not challenge it. Not one case was
documented where the sensor was challenged.

Some adjustments will be recommended to the manufacturer of the sensor as a result
of this pilot. The switches can be improved for easier use and the bulb strength should
be increased. The manufacturer has received these same comments from others and
adjustments are in progress.

The majority of the public’s response was supportive. The media supported the
program and published many articles in local newspapers and television.

*Source: Michigan Olffice of Highway Safety and Planning,
http.://www.ohsp.state.mi.us/news/SummerSafetyNetwork2001.htm
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Additional comments on the Passive Alcohol Sensor Program from the Michigan
State Police:

Staff Note: Wisconsin State Patrol staff conducted follow-up by email and
telephone in November 2002 with Sergeant Perry Curtis, Michigan State Police
(MSP) regarding their experience and opinions of the passive alcohol sensor
program. The following comments were noted:

e Officers from local agencies, Sheriff Deputies and State Troopers participated
in the evaluation. All officers received 8 hours of training consisting of how
to use the sensor, legal issues concerning the sensor, minor repair and
calibration of the sensor, and evaluation reporting requirements. Training on
use of the devices was provided by OHSP, not the manufacturers or law
enforcement.

Neither the MSP nor the OHSP did any laboratory testing of the devices.
MSP used the PAS flashlight device by PAS Systems International but Sgt.
Curtis did not know why that particular device was chosen.

e Most officers found that the sensor was an additional tool. Most officers
reported that they usually detected the odor of intoxicants prior to activating
the sensor, though some reported that the sensor did indicate alcohol when
they did not sense its presence with their nose.

The sensor was helpful in detecting alcohol in open containers.

e The sensor received a tremendous amount of media coverage for impaired
driving, which is hard to get.

e Negative comments about the sensor included that the switches were hard to
activate, that the light portion of the sensor was too dim, and that it was not
very useful in cold weather. The biggest concern for officers was that the
sensor needed to be very close to the subject’s mouth to get a sample.

e The evaluation showed that the sensor is not for all officers, but that it is an
additional tool for an officer interested in removing impaired drivers from the
highways.

e OHSP is buying all of the sensors being used by law enforcement in the state.
The Michigan State Police are not purchasing any of the instruments. MSP
don’t feel the sensors are cost effective; they are purchasing preliminary
breath testers (PBT). A PBT can be used as a screener and also as a breath
tester with a BAC result.

e Officers testing the device sent in quarterly reports on the devices to OHSP.
Sgt. Curtis stated that the MSP would not be purchasing these devices because
they were "not cost effective" and they stopped working only after a short
time.

e Sgt. Curtis only used his device when giving talks, not when out on the road.
The use of the devices is promoted by the Office of Highway Safety and
Planning (OHSP), not law enforcement; OHSP ensured that there was wide
media coverage.

e There appeared to be no conflict with the 4th amendment; it became a non-
issue.
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The Use of Passive Alcohol Sensors in Conjunction with Sobriety Checkpoints in
Other States and General Deterrence Value

Passive alcohol sensors are sometimes used as a tool to assist law enforcement as part
of random testing conducted at roadblocks or sobriety checkpoints. Again, note that
alcohol sobriety checkpoints are prohibited in Wisconsin State Statutes 349.02(2)(a).
Therefore, use of passive alcohol sensors in Wisconsin has been primarily limited to
routine traffic enforcement. Therefore, no direct correlation should be drawn
between the results of these studies and Wisconsin’s experience in the field.
These studies cannot be used as arguments to support or refute the possible
application of sobriety checkpoints in Wisconsin. Rather, these studies should only
be used to document how passive alcohol sensors have been used with sobriety
checkpoints in other states and their reported results.

*Ferguson, S.A.; Wells, J.K.; and Lund, A.K. 1995. The role of passive alcohol
sensors in detecting alcohol-impaired drivers at sobriety checkpoints. Alcohol,
Drugs, and Driving 11:23-30.

Police officers using standard checkpoint procedures identified 26 percent of drivers
with 0.05-0.10 percent BACs and 55 percent of drivers with BACs of 0.10 percent or
greater. When officers used passive sensors, these detection rates increased to 39
percent and 71 percent, respectively. The authors noted that research on checkpoints
demonstrates their value in creating general deterrence. However, the authors also
stated that passive alcohol sensors are unlikely to lead to the detection of all alcohol-
impaired drivers at sobriety checkpoints due to performance problems (e.g., the
sensor samples a mixture of ambient air and breath which dilutes the concentration of
alcohol in the sample and wind can also affect the sample).

*Farmer, C.M.; Wells, J.K.; Ferguson, S.A.; and Voas, R.B. 1998. Field
evaluation of the PAS III passive alcohol sensor. Journal of Crash Prevention
and Injury Control 1:55-61.

Data from a 1996 nationwide survey, in which 5,392 drivers were evaluated for
alcohol using both PAS III (a passive sensor housed in a flashlight) and evidential
breath test devices, have allowed the determination of appropriate criteria at various
blood alcohol concentrations (BAC) for detecting impaired drivers in the field.
According to the results of this study, the PAS III identified about 75% of the drivers
with BACs at or above 0.10% and 70% at or above 0.08%. The authors claim that
this is a “vast improvement” over the detection rate by law enforcement officers that
do not use passive alcohol sensors. The authors noted that because females expel
smaller volumes of breath when speaking than males, PAS devices are potentially
less reliable for females than males. It was noted that correlation values were
“significantly lower for females than for males” (0.64 versus 0.72 using chi square
test).
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*Foss, R.D.; Voas, R.B.; and Beimess, D.J. 1993. Using a passive alcohol sensor
to detect legally intoxicated drivers. American Journal of Public Health 83:556-
60.

Based on 1,145 cases of randomly stopped drivers in Minnesota, Foss et al found that
at four BAC levels (.10, .08, .05, .02) decisions using the passive alcohol sensors
were correct in more than 95 percent of the cases. Measurements were taken easily
and quickly with the passive sensor whose readings “correlated very strongly (r =
0.87) with the evidentiary device. The authors noted that passive alcohol sensors add
value in processing motorists at sobriety checkpoints as well as providing general
deterrence.

Homel, R. Policing the Drinking Driver: Random Breath Testing and the
Process of Deterrence. Sydney, Australia: Federal Office of Road Safety; 1986.
-and-

Homel, R. Crime on the Roads: Drinking and Driving. Australian Institute of
Criminology; 1989 Conference Proceedings on Alcohol and Crime; Canberra,
Australia.

An extensive, random breath testing campaign involving 923,272 preliminary breath
tests (one test for every three licensed drivers) was conducted in South Wales,
Australia from December 1982 to December 1983. The campaign took place utilizing
sobriety checkpoints and routine highway patrol efforts and was combined with a
large-scale media blitz. No attempt was made to emphasize the penalties as the focus
was placed on the threat of arrest and humiliation for those who would be caught.
Survey data was collected within the first few months of the program supporting the
thesis that there was a deterrence effect. For example, 40 percent of respondents
claimed that random breath testing made it easier to resist the pressure to drink in a
group situation. It is also interesting to note that the average number of drivers killed
with a blood concentration of .05 or more dropped 36 percent in the four years after
the program.

Although this study used preliminary breath tests (as opposed to passive alcohol
sensors), it still underscores the fact that overt and highly publicized uses of breath
testing technology can affect drinking and driving behaviors solely based on the
perceived risk of being caught.

*Jones, I.S. and Lund, A.K. 1986. Detection of impaired drivers with a passive
alcohol sensor. Journal of Police Science and Administration 14:153-60.

In October and November 1984, passive sensors were used at checkpoints in
Charlottesville, VA. According to the evaluation, the use of the sensor significantly
improved the detection rate of impaired and intoxicated drivers. When the sensor was
not in use, police officers detected 45 percent of the drivers with BACs of .10 and
greater and 24 percent of drivers with BACs between 0.05 and 0.099. When the
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passive alcohol sensor was used, these detection rates reportedly increased to 68
percent of drivers with BACs of .10 or greater and 45 percent of drivers with BACs
between 0.05 and 0.099. The authors also noted that the use of the passive alcohol
sensor reduced the false positive rate. For drivers with BACs between 0.02 and
0.049, the proportion detained unnecessarily dropped from 18 percent to 8 percent.
The proportion of drivers with very low BACs detained (between 0.00 and 0.019)
dropped from 2 percent to 1 percent. The authors concluded that the results show that
a passive alcohol sensor can increase both the effectiveness and the efficiency of
drunk driving enforcement efforts. In turn, this may have some effect on the public’s
perceived likelihood of detecting alcohol-impaired drivers.

*Lund, A.K. and Jones, I.S. 1987. Detection of impaired drivers with a passive
alcohol sensor. Proceedings of the 10th International Conference on Alcohol,
Drugs, and Traffic Safety, 379-82. Amsterdam, the Netherlands: Elsevier
Science Publishers B.V.

The authors examined the impaired driver detection rates with and without passive
sensors of officers in San Diego, CA and Chattanooga, TN working special DUI
patrol. Special patrols use officers dedicated exclusively to DUI enforcement, and
officers selected for special patrols typically have more extensive experience and
training in DUI detection than other officers. According to the results, officers were
more effective detecting drivers with BACs above 0.10 when they had the sensor than
when they did not. However, the authors concluded that the difference was not as
statistically significant or impressive as the Charlottesville checkpoint study (Jones,
I.S. and Lund, A.K. 1986). Moreover, the PAS had “no effect” on the detection of
drivers with BACs between 0.05 and 0.10.

According to the authors, the “most striking finding” was the very high effectiveness
of the Chattanooga officers, who arrested 94 percent of the drivers with BACs over
0.10 with the sensor and 88 percent without it compared to 63 and 56 percent for San
Diego officers. The authors indicated that the high arrest rate was also high among
drivers with BACs between 0.10 and 0.15. The false positive rate was reported to be
very low in both patrols. In San Diego, only 4 percent of the drivers with BACs
under 0.05 were arrested without the sensor, and only 3 percent with the sensor
(again, this difference does not appear to be statistically significant). In Chattanooga,
only one percent of drivers with low BACs were arrested.
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Chapter Five: Study Summary and Findings

Passive alcohol sensors are designed to provide a qualitative, not quantitative
assessment, of the presence of alcohol. According to the literature, passive alcohol
sensors are intended to serve as a useful indicator of the presence of alcohol in the air
within the motor vehicle to assist an officer during a traffic stop. However, unlike an
evidential or a preliminary breath test, a passive alcohol sensor cannot be used to
measure how much alcohol a person has consumed, and the results from a passive
alcohol sensor cannot be used as evidence in court.

At this time, the State Patrol Chemical Test Section does not recommend the use
of passive alcohol sensors for traffic enforcement in Wisconsin. Passive alcohol
sensor testing conducted in 1994 and preliminary testing conducted in relation to this
study have not provided results that would lead the Chemical Test Section to
recommend any of the tested devices. Therefore, passive alcohol sensors that are used
in WI are not supported by the Chemical Test Section meaning any evaluation,
calibration, accuracy checks, maintenance, repair, operator training or certification is
the responsibility of the agency choosing to use a passive alcohol sensor for purposes
of traffic enforcement.

Six companies nationwide currently manufacture passive alcohol sensor devices
at costs typically ranging between $300 and $700. Given that the relative price of
preliminary breath test (PBT) technology is similar to that of passive alcohol sensors,
and because a PBT can make an initial quantitative measurement of the amount of
alcohol that is consumed by a person, some law enforcement agencies may choose to
use a PBT device instead of a passive alcohol sensor for OWI traffic stops. However,
it is important to note that there may be some situations in which the law enforcement
officer may prefer to passively sense the presence of alcohol (e.g., as part of a crash
investigation involving an unconscious individual).

Passive alcohol sensors are manufactured in many different shapes and sizes.
Some passive alcohol sensor devices can sense the presence of alcohol without the
subject/driver being aware that they are actually being “sensed.” This type of sensor
is seen by some as being “covert.” Law enforcement officers have used this type of
enforcement effort for teen parties or at large events where alcohol can be
problematic. However, as discussed in Chapter Two, privacy concerns have been
raised by the public, law enforcement, and the legal community regarding the use of
these covert-type style devices.

Passive alcohol sensors are designed to supplement a law enforcement officer’s
natural senses. Passive alcohol sensors can assist an officer who is experiencing
problems with distinguishing between different odors in the environment (e.g., car
exhaust, cigarette smoke, breath mints used by subjects to cover up alcohol) or who
may have a temporary or medical condition that interferes with an officer’s ability to
detect alcohol.
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Passive Alcohol sensors have been used in the past in Wisconsin to help confirm
an officer’s suspicions that a person has been drinking, as a tool to help change
drinking and driving behavior, to assist in crash investigations, and to help
enforce absolute sobriety laws involving juveniles, repeat drunk drivers, and
commercial truck drivers.

Passive alcohol sensors, however, cannot be used to determine if a driver is
impaired. Again, passive alcohol sensors present only a qualitative indication that a
person may have been drinking. The determination of whether a person is impaired
depends upon standard sobriety testing, which includes the law enforcement officer’s
individual professional judgment, as well as field sobriety tests and evidential testing
(e.g., Intoximeter EC/IR).

Passive alcohol sensors have the capability of protecting an officer from inhaling
odors, drugs and other harmful chemicals that may be present at a traffic stop.
Officers are sometimes exposed to other chemicals and fumes which are unknown to
the officer. A passive alcohol sensor is designed to detect alcohol to help minimize
the risks to the officer.

Passive alcohol sensors have also been used for situations beyond traffic
enforcement. In addition to traffic enforcement, passive alcohol sensors have been
used in schools and the workplace to help identify drinking and to support zero
tolerance policies as well as to evaluate commercial drivers, railroad engineers,
airline pilots and commercial boat operators

In the absence of a U.S. Supreme Court or State Supreme Court decision testing
the constitutionality of passive alcohol sensors this study concludes that the use
of passive alcohol sensors for traffic enforcement does not conflict with the well
established guidelines and procedures governed by the Fourth Amendment to
the U.S. Constitution, including the principles of probable cause and reasonable
suspicion. If passive alcohol sensors are used by law enforcement in accordance
with proper legal procedures, individual privacy rights will not be violated. This
finding is based on the legal tests and constitutional principles that have been applied
in this study that are consistent with previous opinions by the courts.

Although the use of passive alcohol sensors does not appear to conflict with the
provisions and exceptions of the Fourth Amendment to the U.S. Constitution,
concerns about “the erosion of privacy rights” still remain. ‘“Safeguarding the
public’s right to privacy” was a commonly held concern that was shared by the legal
and law enforcement focus groups as well as by the public (refer to the Omnibus
Survey). Both focus groups emphasized the need to follow correct search and seizure
procedures, including the need to have reasonable suspicion and probable cause
before any testing of a suspected impaired driver could take place. With respect to
covert uses of passive alcohol sensor devices, several focus group members from both
groups, including attorneys and law enforcement officers, were also concerned about
the public perception and correct use of the devices. It was suggested that if covert-
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style devices were to be used, a set of law enforcement agency policies must be put in
place requiring notification to the driver that a passive alcohol sensor is being used.
There was a particular concern among several members of the law enforcement focus
group that promoting the public’s trust in law enforcement is an important element
for the law enforcement community

Several members of the legal focus group and the law enforcement focus group
suggested that passive alcohol sensors should not be banned entirely. Although
many focus group participants questioned the cost effectiveness and the usefulness of
passive alcohol sensors in obtaining convictions, many also suggested that the
decision to use these devices should be left to each individual law enforcement
agency because there may be particular situations unique to each community that may
warrant their use.

In addition, several members of the legal and law enforcement focus group
indicated that if passive alcohol sensors were permitted, that it would be prudent
and necessary to have policies in place to guide their use. These policies include:
requirements for training for law enforcement officers on legal issues and operational
techniques for using and maintaining the devices, notification to the driver/subject
that the passive alcohol sensor is going to be used to obtain a sample of the driver’s
breath, and agency guidelines on the conditions that permit the use of the devices. It
was also suggested by one member of the law enforcement focus group that the state
legislature consider legislation requiring a trial phase during which a selected number
of law enforcement agencies test the device and collect data on its accuracy and
effectiveness for use in subsequent discussion on the devices.

The results of the laboratory analysis indicate the need for caution when
considering whether to employ a passive alcohol sensor in law enforcement
situations. Performance of passive alcohol sensors varies and, even under laboratory
conditions, they did not approach the dependability experienced through the use of
breath alcohol testing devices already approved for use in Wisconsin. Law
enforcement agencies and communities considering use of a passive alcohol sensor
need to be aware of the limitations of the device and be prepared to conduct
additional evaluations to clearly define the field situations in which they are reliable.

Based on previous national studies from laboratory tests, passive alcohol sensors
have been shown to be more sensitive to higher breath alcohol concentration
than to lower breath alcohol concentrations. National studies of passive alcohol
sensor instruments under laboratory conditions reveal that alcohol can be effectively
detected at least 75% of the time for BACs of 0.08. Also, it was found that
“accuracy” of the device also depends on the distance between the instrument and the
subject’s mouth, which averaged between 5 and 8 inches.

“Effectiveness” is a subjective term because its meaning varies from one law

enforcement agency or officer to another. According to representatives of the
law enforcement community and the literature, “effectiveness” of passive alcohol
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sensors varies depending upon the unique circumstances that they are being
used for, and how well the devices actually perform. As indicated in this report,
passive alcohol sensors can be effective tools for traffic enforcement including such
uses as creating a “perception of enforcement” to help deter drinking and driving,
increasing a law enforcement officer’s ability to detect alcohol if they have a cold or
olfactory condition, or to assist in crash investigations .

Passive alcohol sensors have limitations. A passive alcohol sensor’s sole function
is to make a qualitative assessment of whether there is alcohol in the immediate
vicinity of the driver — it cannot be used to measure blood alcohol content or
determine impairment. Also, misleading readings may occur from the device’s
sensing of perfume, cologne, mouthwash, medicine or some other product that
contains alcohol. In some cases, the officer will not be able to assume that the alcohol
that has been detected is emanating from the subject rather than from another area ,
such as a spill on the floor. Furthermore, external environmental factors such as wind
and cold temperatures, common phenomena in Wisconsin, can interfere with the
functioning of the device. Finally, the technology is not absolutely foolproof and
malfunctions are possible.

Public trust is important to law enforcement agencies. Several focus group
members indicated the need to enhance the public’s trust in law enforcement through
the development of policies that ensure that citizens’ rights are being upheld (see
Chapter 2). This includes training officers in the proper use of the device as well as
the legal and constitutional requirements that are part of any traffic stop. Training on
the use of passive alcohol sensors appears to be an important indicator of the
effectiveness of using the device.

Findings

e Passive alcohol sensors are designed to only provide a qualitative not
quantitative assessment of the presence of alcohol.

e Although passive alcohol sensors are technically similar, they are
manufactured in different shapes and sizes.

e Passive alcohol sensors have been used on a limited basis in Wisconsin to
assist in traffic law enforcement.

e Passive alcohol sensors can be used by law enforcement and others for non-
traffic applications.

e Existing case law and legal opinion have not identified a conflict between the
correct use of passive alcohol sensors by law enforcement for traffic
enforcement and the 4™ Amendment to the U.S. Constitution.

e The use of passive alcohol sensors raises concerns about privacy rights and
compliance with laws regulating searches and seizures.

e Many participants of the law enforcement and legal focus groups indicated
that passive alcohol sensors should not be banned for use in traffic law
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enforcement in Wisconsin. Some suggested that banning the devices would

not serve a constructive purpose and the devices are another tool that should

be made available for use in accordance with individual law enforcement

agency and community needs.

The public’s perception of law enforcement use of passive alcohol sensors

may provide a deterrent to impaired driving.

The performance of passive alcohol sensors during testing was variable and

even under laboratory conditions these devices did not approach the degree of

dependability inherent in the qualitative devices that are already approved for

use in Wisconsin. This lack of dependability was particularly evident during

the testing of drinking subjects.

Due to the nature of the passive alcohol sensors’ sampling methods, the

source of any detected alcohol cannot be known with complete certainty.

The determination of “effectiveness” of passive alcohol sensors is measured

by various standards, including:

e) accuracy of each device as indicated by scientific testing;

f) use of the devices as a public deterrence to impaired driving;

g) cost of the devices for law enforcement in relation to the cost of other
impaired driving detection tools;

h) ease of implementation of the devices into law enforcement practices and
policies.

Passive alcohol sensors, like other technology, can be abused or used

improperly by their operators resulting in information that could incorrectly

characterize the drinking status of the driver/suspect.

Research and data identified in Wisconsin studies do not indicate that the use

of passive alcohol sensors influences the detection or conviction of alcohol-

impaired drivers.

Due to performance differences under varying environmental and weather

conditions, there is a definite need for caution when considering the use of

passive alcohol sensors for traffic law enforcement.
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Introduction

An evaluation of passive alcohol sensing devices (PASD) marketed in the United
States was undertaken by the Chemical Test Section (the Section) to evaluate their
performance under both laboratory and controlled drinking settings. Professional
contacts and a search of the Internet yielded a list of six PASD manufacturers doing
business in the United States. These six manufacturers were contacted to determine
their willingness to participate in the study. Each of the contacted manufacturers
agreed to participate and provided a single device for the duration of the study. Each
device was shipped with pertinent documentation including technical data sheets,
training videotapes, manuals, etc. Testing was conducted from May through October
2002 by the Section chemist and other Section staff. Section staff was trained by the
Chemist in the proper use of each device prior to testing.

General operation of a PASD consists of pointing or directing its sampling port to a
subject’'s mouth from a distance that varies by manufacturer. Depending on the
device, the operator instructs or encourages the subject to breathe, blow or speak at
the device while an air sample is obtained. The analytical method employed by the
devices to detect ethanol is the fuel cell, which is common to other breath alcohol
testing devices used in Wisconsin including preliminary breath tests (PBT) and the
Intoximeter EC/IR, the State’s current evidential breath testing device. The fuel cell
then analyzes the sample, quickly providing a result in the form of either a numerical
readout, indicator lights which display zero, low, or high amounts of alcohol, or a ‘P’
(Pass) / ’F’ (Fail) display indicating the absence or presence of alcohol, respectively.
According to manufacturers literature, the devices are ready for a subsequent test
within two to thirty seconds after a negative air sample and within twenty seconds to
two minutes after an alcohol-laden air sample is tested.

Methods and Materials
See Page 83, PASD Features, for a comparison of specific features for each unit
tested.

A) Laboratory Studies

Accuracy testing was conducted on July 5 and October 18, 2002 in the Section
laboratory under tightly controlled conditions. Single analyses of simulated
breath at six breath alcohol concentrations: 0.00, 0.02, 0.04, 0.08, 0.10, and 0.20
g/210L, using characterized breath alcohol simulator solutions ((Lot #s 0204,
0105 and 0206, 0106, 0205 and 0207, and 0203, respectively) were tested.
These breath alcohol concentrations represent important statutory benchmarks
and breath concentrations commonly encountered in traffic enforcement. Human
breath was blown into the inlet port of the simulators to produce the samples and
towards each PASD from distances of 1, 4, 6, 12, and 18 inches using Guth
Model 210021 Simulators at 34 degrees Celsius (SN DR1402, DR1423, and
DR1424). Distances were verified with a standard ruler. Immediately before and
after testing, each PASD was tested with a 0.100 g/210L simulator solution (Lot
#0205), using PASD manufacturers’ recommended procedures for confirming
calibration. The simulator solutions themselves were tested at the beginning,
middle, and end of the testing period with a calibration verified Alco-Sensor IV
(Intoximeter, Inc), SN 30794 and 38995.
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C)

B) Controlled Dosing Studies

Drinking subject testing was performed with each PASD over three, two-day
periods: May 29 - 30, 2002 at the Oregon Community Center, July 9 - 10, 2002 at
Janesville Job Center and October 15 - 16, 2002 at the Wisconsin State Patrol
Academy, Tomah, in conjunction with routine Breath Examiner Specialist
Training. Breath Examiner Specialist Training provides instruction to law
enforcement personnel in the proper operation of the Intoximeter EC/IR,
Wisconsin’s evidential breath alcohol testing instrument. PASD were operated
by Section personnel, trained by the Section Chemist in the manufacturers’
procedures for routine use. Volunteer subjects were student breath examiner
specialists, who, as a routine part of their instruction, volunteer to drink alcoholic
beverages thereby providing drinking subjects for other breath examiner
specialists in training. These volunteers were apprised of the purpose of the
study and proved compliant with the PASD operators throughout the study
period. The rooms where the PASD testing was performed were maintained at
comfortable draft-free room temperatures. PASD were checked for accuracy
using manufacturers procedures both before and after controlled dosing testing
using a Guth Model 21002 Simulator with a 0.10 g/210L solution (Lot #0205 or
#0207).

Volunteers were provided sufficient alcohol, consumed in one hour, to achieve a
maximum breath alcohol concentration of 0.10 g/210L, and were under close
supervision by Section personnel. The Intoximeter EC/IRs used in this study
were properly calibrated and performed flawlessly throughout the study.
Subjects were tested from 35 minutes to 2.75 hours after their last drink,
ensuring the subjects had no alcohol in their mouths during testing. EC/IR breath
alcohol concentrations of the subjects averaged 0.045 g/210L (range 0.00 to 0.09
g/210L). PASD results were compared to Intoximeter EC/IR results taken within
15 minutes of the PASD tests. An average of 29 people (range 21-34) were
tested on each PASD at one, four, and six inches from the subjects’ mouths,
representing the range of operating distances recommended by the
manufacturers. An average of 14 subjects (range 10-17) were also tested with
each PASD with samples obtained from a distance of twelve inches.

Additional human subject testing was conducted during the dosing period after
observing a 5-minute alcohol deprivation period to evaluate PASD performance
in the presence of moderate amounts of mouth alcohol. An average of 30
subjects (range 16-40) were tested on each PASD in this manner, using the
manufacturers recommended testing distances or 4 inches where no
recommendation is made. At one of the testing sites, the room containing the
drinkers was approximately 80 degrees Fahrenheit. A sample of the room’s air
tested positive for alcohol when testing the CMI AlcoBlow and the Lifeloc FC 10
Plus. For this reason, the testing of these two devices was suspended.

Open Container Testing

Samples of headspace air from open beverage containers were analyzed on
each PASD over three, two-day periods: May 29 - 30 at the Oregon Community
Center, July 9 - 10 at Janesville Job Center, and October 15 - 16, 2002 at the
State Patrol Academy, in conjunction with routine Breath Examiner Specialist
Training. An average of 27 alcoholic beverages (range 16-33) were tested by
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each device. Alcoholic beverages tested included brandy, vodka, rum, and
flavored vodkas. These were mixed with sodas (Pepsi Cola, Coca-Cola, RC
Cola, 7-Up, Sprite, Sierra Mist, Barg’s Root Beer) in diet and regular
formulations, lemonade, orange and cranberry juices, or consumed without a
mixer. Eighty-two percent of the beverage containers tested contained ice
cubes. PASD operators positioned the devices, on average, 3.4 inches (range 1-
11) above the liquid surface for testing. The actual alcohol concentration of
drinks being tested was not determined.

Results

A) Laboratory Studies

Calibration testing of each PASD both before and after accuracy testing
confirmed the units were in good calibration throughout the study. Analysis
of simulator solutions used in the PASD study showed no significant
depletion of alcohol.

Table 1 contains the accuracy testing results, showing how predictably each
PASD could detect alcohol in the simulated breath presented to it from five
different distances. Five of the six devices detected alcohol 100% of the time
when alcohol-containing breath was presented to the PASD from distances of 6
inches or less. Performance at longer distances decreased to the point that at 18
inches only one-half of the units could detect alcohol 80% of the time or more.
None of the PASD manufacturers included in this study recommends PASD at
distances greater than 10 inches from the subject in question. Five out of six of
the PASD properly detected alcohol in all of the simulated breaths, when
samples were obtained within the manufacturers recommended distances.

Five of six of the PASD detected alcohol in simulated breath at six inches or less.

Table 2 is a summary of PASD performance when presented with simulated
alcohol breath containing differing breath alcohol concentrations. This data
includes all simulated breath samples regardless of distance from the simulator.
False positives were evident with only one device, the PAS Il Flashlight. The
other five PASD correctly detected no alcohol when alcohol-free simulated breath
was presented. All devices detected simulated breath alcohol in concentrations
of 0.02 - 0.04 g/210L between 60-100 % the time. Performance improved as the
concentration of alcohol in the simulated breath increased. Five of the six PASD
could detect simulated breath alcohol concentrations of 0.08 g/210L and greater.

PASD detected alcohol in simulated breath at concentrations of 0.02 - 0.04
9/210 from 60% to 100% of the time.

B) Controlled Dosing Studies

Calibration verification of each PASD both before and after controlled dosing
studies confirmed the units were in good calibration.
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Table 3 summarizes performance of PASD on drinking subjects sampled at four
different distances versus contemporaneous Intoximeter EC/IR tests. The
Average score listed in Table 3 includes the results of alcohol free breaths
measured prior to dosing. The data show that when PASD were used at
distances greater than one inch, one-half or more of them failed to detect breath
alcohol more than 80% of the time. Operation of the PASD at 12 inches yielded
only one device with a greater than 50% chance of detecting alcohol in known
drinkers. When used at the manufacturers recommended operational distances,
only two devices, the Intoximeter Alco-Sensor Il with Quick Draw, and the CMI
AlcoBlow detected alcohol in more than eighty percent of the drinking subjects.

When used at recommended distances, only two PASD detected alcohol on
more than 80% of the drinking subjects.

Graphs 1 - 6 summarize individual performance of each PASD in comparison to
contemporaneous Intoximeter EC/IR tests at all distances studied. In Graphs 1 -
4, the Y axis (vertical axis) duplicates the manner in which each device provides
a result. The X axis (horizontal axis) provides a score at each response level.

Graph 1 Alcohol Countermeasures Systems Alcoscan

The Alcoscan provides a result in the form of three colored lights, each predicting
a specific range of breath alcohol concentration: Green= 0.000 - 0.019%,
Yellow= 0.020 - 0.049 % and Red= greater than 0.049%. This device properly
categorized breath alcohol concentrations in 94% of the subjects in the Green
range, 43% of the subjects in the Yellow range and 55% of the subjects in the
Red range. The numbers of observations in each category were 17, 47, and 47
respectively.

Graph 2 CMI AlcoBlow

The AlcoBlow also provides results in the form of three colored lights, each
predicting a specific range of breath alcohol concentration: Green= less than
0.010%, Yellow= 0.010 - 0.020% and Red= greater than 0.020%. This device
properly predicted breath alcohol concentrations in 100% of the subjects in the
Green range, 33% of the subjects in the Yellow range and 49% of the subjects in
the Red range. The numbers of observations in each category were 22, 3, and
22 respectively.

Graph 3 Draeger Safety Alcotest 7410

The Alcotest provides results with a “P” for Pass and “F” for Fail approach. “P”
predicts the absence of any alcohol or 0.00 g/210L, while “F” predicts alcohol in
any concentration exceeding 0.00 g/210L. The device properly predicted the
absence of alcohol in 100% of the persons in the “P” category, and 36% of the
subjects in the “F” range, (in our study, 0.01 - 0.09 g/210L), with 18 and 115
observations in each category, respectively. The lower graphic in Graph 3
separates the “F” group into two categories, 0.01 - 0.04 g/210L and 0.05 - 0.09
g/210L to see if any performance improvement would occur at higher breath
alcohol concentrations. In the individuals with breath alcohol concentrations of
0.01 - 0.04 g/210L, 33% of them were detected, while 41% of the 0.05 -
0.099/210L group were detected, with 61 and 54 observations made in these
categories respectively.
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Graph 4 PAS Systems International PAS Ill Flashlight

The PAS IIl Flashlight uses a nine bar display that illuminates successive
indicator lights from Green to Yellow to Red, with increasing alcohol
concentrations. The first Green bar indicates 0.01 %, the second Green 0.02%,
the first Yellow 0.03%, the second Yellow 0.04%, the third Yellow 0.05%, the
fourth Yellow 0.06%, the first Red 0.08%, the second Red 0.10 % and the third
Red 0.12%. The final two red lights were omitted from the graph, as no
experimental data exists at those concentrations. The PAS Il Flashlight correctly
predicted 100% of the alcohol free subjects, none of the subjects at breath
alcohol concentrations of 0.01%, 0.02%, or 0.03%, 7% of subjects at 0.04%, 15%
of subjects at both 0.05% and 0.06%, and 33% of subjects at 0.08%. The
numbers of observations in each category were 11, 6, 8, 10, 15, 20, 13, and 7.
The 2002 instruction manual provides the above indicated display interpretation
but, according to Mr. Jarel Kelsey of PAS Systems International, the PAS Il
Flashlight’s ability to predict a person’s breath alcohol concentration is being de-
emphasized in company training materials. These data support this objective. In
addition, Mr. Kelsey indicates that PAS Systems International offers an alternate
calibration of the device that would increase sensitivity at lower alcohol
concentrations while further reducing the device’s ability to predict coexisting
breath alcohol concentrations.

Graph 5 Intoximeter Alco-Sensor Il with Quick Draw

The Alco-Sensor Il is a preliminary breath-testing device (PBT) outfitted with the
Quick Draw attachment to allow for passive sampling. Results are displayed in a
three decimal place numerical readout. The Alco-Sensor Ill is a PBT that is
approved for use in Wisconsin and is highly accurate and precise when used as
a PBT, however that level of performance is drastically reduced with the addition
of the Quick Draw attachment. Graph 5 illustrates the relatively poor linear
relationship between the EC/IR results and this PASD. A linear regression
equation showing perfect agreement between two data sets is: y = 1.00x + 0.0.
The slope of this linear regression analysis indicates that the Alco-Sensor Il with
Quick Draw detects about ten percent of a known breath alcohol concentration,
with the correlation coefficient (r?) indicating a very weak relationship between
the two sets of data. The manufacturer does not recommend predicting a
specific breath alcohol concentration from an Alco-Sensor Il with Quick Draw
result; these data support that advice.

Graph 6 Lifeloc FC10Plus

The FC10Plus is a preliminary breath-testing device (PBT) with passive sampling
capability. Results are displayed in a three decimal place numerical readout.
The FC10Plus has not been evaluated in Wisconsin for use as a PBT so
performance information in that mode is unavailable. Graph 6 illustrates the
linear relationship between the EC/IR results and this PASD. A linear regression
equation showing perfect agreement between two data sets is: y = 1.00x + 0.0.
The linear regression analysis of this data indicates that the FC10PIlus predicts
approximately seventy percent of a known breath alcohol concentration, while
the correlation coefficient (r’) indicates a weak relationship between the two sets
of data. The manufacturer does not recommend predicting a specific breath
alcohol concentration from an FC10Plus result; these data support that advice.
According to a personal communication with Lifeloc’s Mr. Alan Castrodale, future
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versions of the FC10PIlus will adopt a “Pass/’Fail” mode of reporting, rather than
the numerical readout used on the tested unit.

Graphs 1-6 illustrate that PASD’ quantitative abilities, that is, the ability to
correctly predict a person’s actual breath alcohol concentration, are poor.

Graph 7 Actively Drinking Subjects

Additional testing on actively drinking subjects showed that five out of six of the
PASD detected the presence of alcohol in eighty percent or more of the subjects
tested. The sixth PASD, the Alcotest 7410 detected forty five percent of drinking
subjects. Measurement of the subjects’ actual breath alcohol concentrations was
not possible in this part of the study due to the probability of mouth alcohol in the
subjects, and no data was collected on alcohol-free subjects with only mouth
alcohol. These data suggest that the presence of mouth alcohol in drinking
subjects increases the ability of the PASD to detect any alcohol, regardless of
source.

PASD detect alcohol more readily on persons who have recently been drinking.

C) Open Container Testing

Graph 8 Detection of Alcoholic Beverages

Four of the six PASD detected alcohol in more than eighty percent of the drinks
that contained alcohol. The other two PASD detected alcohol in less than half
the beverages containing alcohol.

PASD vary widely in their ability to detect alcohol in beverages.
Discussion

This study was designed to survey the overall performance of PASD currently on
the market in the United States and not to substitute for a more rigorous
evaluation that would be conducted before consideration of approval by the
Chemical Test Section.

The studies described here were carried out under controlled laboratory
conditions, with drinking subjects who were fully cooperative, and by competent
PASD operators that were well trained and monitored. Performance of the PASD
diminished from the laboratory to the more realistic controlled dosing studies.
Reasons for this reduction in performance are not completely clear, but likely
include individual variations in the amount and force of air expelled by subjects
while talking, breathing, or blowing at the devices. While this variable was not
objectively measured, operators’ observations confirm this. Care must be taken
in extrapolating these findings to an even less optimal field environment where
controlled conditions including training of operators, controlled environmental
conditions, cooperative subjects, and the periodic monitoring of device accuracy
may not exist.

Table 4 provides a PASD performance summary. PASD are qualitative
screening devices designed to give a yes/no response to the question of whether
alcohol is present on or about a person in question. This distinguishes PASD
from PBTs and evidential breath testers that are both capable of providing very
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precise and accurate quantitative breath alcohol results. Data in this study
confirm that the ability of PASD to measure a coexisting breath alcohol
concentration is poor. In addition, due to the nature of the PASD sampling
mechanisms, the source of any alcohol detected cannot be known with complete
certainty. With these limitations in mind, it would be unrealistic to expect any
PASD to detect alcohol in one hundred percent of the drinking individuals. The
benchmark of eighty percent chosen for this table represents a compromise
between a theoretically perfect tool (100% correct) and one that is no better than
chance (50% correct). Three PASD performed at 80% percent or better on every
measure. These devices include the Intoximeter AlcoSensor 11l with Quick Draw,
the Lifeloc FC10Plus, and the CMI AlcoBlow.

Both breath alcohol simulator and human subject testing included sampling at
distances outside the manufacturers recommendations based on the
presumption that field conditions may necessitate use outside ideal distances
and that operators may err in estimating distances. These data suggest that
strict training and adherence to appropriate operational distances will improve
PASD performance.

The data collected on actively drinking subjects must be interpreted in light of the
fact that five out of six of the PASD manufacturers recommend potential subjects
observe a fifteen-minute deprivation period before being tested with a PASD.
While the presence of mouth alcohol increases the detection capability of the
PASD, the data suggest that if the observation period is not observed, the PASD
may detect mouth alcohol instead of alcohol that has been absorbed into the
body and given off in the breath. Additional study of alcohol-free subjects with
only mouth alcohol would be necessary to further understand the effect of this
observation.

Published studies exist on the ethanol content of soft drinks and other beverages
the average person would not expect to contain alcohol. These studies have
shown trace amounts of alcohol in ‘non-alcoholic’ beverages. This study
included open container testing on a limited number of ‘non-alcoholic’ beverages;
positive tests were obtained on Sprite, Pepsi, Mountain Dew, Coca-Cola, Diet
Coke with Lemon, and orange juice. Although limited in scope, these results,
along with the previously published data, strongly suggest that individuals relying
on a PASD to detect suspected alcoholic beverages be made aware of these
findings. In addition, further testing of ‘non-alcoholic’ beverages is recommended
prior to selecting a PASD for open container testing.

Observations on individual PASD

Three PASD exhibited noteworthy behavior within the study period.
1) PASIII Flashlight
The PASIII Flashlight was more easily overloaded than other PASD in all
phases of the testing. This overloading necessitated delays of up to ten

minutes while ethanol was cleared from the fuel cell and the device was
ready for subsequent tests.
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2) Lifeloc FC10Plus

The Lifeloc FC10Plus exhibited one aberrant result when performing open
container testing. When the device was placed five inches from a 250
milliliter bottle of Captain Morgan’s Rum, the unit charted a maximum reading
on its display but returned a reading of 0.000 BAC. This erroneous result
was not replicated.

3) CMI AlcoBlow
The CMI AlcoBlow required replacement of batteries on July 10, 2002.
Performance of the unit was not affected.

PASD are simple analytical devices designed for use by non-technically trained
individuals. The devices are easy to master, as they require only one or two
buttons to operate, have simple displays, and according to their manufacturers,
require little routine maintenance. They are, however, analytical devices that
must be operated strictly according to manufacturers recommendations for best
performance. Likewise, they require regular quality control checks, periodic
calibration, and occasional replacement of batteries and fuel cells. Furthermore,
routine performance monitoring demands additional expertise and equipment or
the funds to purchase this service.

Finally, it should be noted that PBTs currently approved for use in Wisconsin
have the capability to function in a passive or ‘manual’ mode. This feature is
being utilized in very limited numbers of law enforcement situations where an
active PBT test is impractical.

Conclusion

The results of this study indicate the need for caution when considering whether
to employ a PASD in law enforcement situations. Performance of PASD varies
and even under laboratory conditions they did not approach the dependability
expected of breath alcohol testing devices already approved for use in
Wisconsin. Persons considering use of a PASD need to be aware of the
limitations of PASD and be prepared to conduct additional evaluations to clearly
define the field situations in which they are reliable.
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PASD Features

WIDOT Chemical Test Section - 2002

Alcohol
CMI Countermeasures Draeger Safety, Inc. Lifeloc PAS Systems International Intoximeters, Inc
Manufacturer Systems
Alco-Sensor 111 with Quick
Model AlcoBlow Alcoscan Alcotest 7410 FC10Plus PAS 11I Flashlight Draw
WWW. =
Web Address] www.aicoholtest.com WWW.acs-Corp.com breathalyzer.com www._lifeloc.com www.pasintl.com www.Intox.com
Detector] Fuel Cell Fuel Cell Heated Fuel Cell Fuel Cell Heated Fuel Cell Fuel Cell
Sampling Mechanism Pump Pump Pump Pump Pump Fan
Size-Inches 10.5x 1.9 11.8x2.0 90x2.8x1.3 5x2.5x1.25 13.9x 1.5-2.2 6.25x3.25x 1.5
Weight-Ounces 10.5 13 17.6 8 32 8
Rechargeable NiCad Vehicle | 9 volt for ASIII, 2 "AAA for
Battery Type 4 "AA" Rechargeable NIMH SR 4 "AA" & AC adapters Incl. QD
162 hours / up to 8000
Battery Life/# of Tests 2500 >500 500 tests 100 hrs w/o Rashlight use | 300 - ASIlI, 2000 - QD
Operating Temp-Fahrenhelt 23-104 20-105 23-104 32-104 0-104 32-104
3 min Smoking, 15 min
Deprivation Period] No Recommendation Drinking 15 min Drinking 15 minutes Drinking Smoking, 15 min Drinking Smoking, 15 min Drinking
Readout Zero, Low, High Green, Yellow, Red PorF Numerical Bar Graph Numerical
1 green=0.01%, +1
Green=Zero=0.00- Any positive number e
Zeroegreen= 0.010 %, 0.019%, dis;ylayp::llndicam the il L Any positive number displayed
Readout Interpretation] LOW = Amber=0.010- |y ) 0 0.020- P= Pass, F=Fail presence of alcohol.* e indicates the presence of
0.020 %, High= =0.05%, +1 yellow=0.06%,
Red= >0.020 % 0:049%, (personal communication +1red=0.08%, +1 alcohol.
Red= High> 0.049% with A, Castrodale) red=0.10%, + 1 red=0.12
%.
Analysis Tlme 3-5 sec "Immediate” 5 sec < 10 sec 5-10 sec 10 sec
Reset Time after Zero Test 2 sec < 30 sec 5-7 sec Immediate Immediate 3 sec
Reset Time after Positive Test| <20 sec@ >0.200% | < 60 sec@® >0.100%| Concentration dependent within 30 sec 30 sec - 2 minutes 15 sec- 2 minutes
Calibration Frequency| None recommended 9-12 months Once/year Once/year As Accuracy Checks Indicate | As Accuracy Check indicates
User Calibration No Yes After training/certification Yes Yes Yes
Accuracy Checks "Periodic” Per agency 'policy’ Per "agency guidelines™ Per agency policy Every six months Weekly/monthly
Open Container Tests Yes Yes Yes Yes Yes Yes
1 yr materials,
Warranty| 1 yr parts/labor workmanship 1 yr parus/labor 1 yr parts/labor 1 yr materiaks, workmanship | 1 yr materials, workmanship !
Other Modes Active Active Active and Manual Auto and Manual None Active and Manual
Less than 107
Recommended Testing Distance| 1" 46" No recommendation 4 5-7" optimal 4"
Subject Instructions| Breathe out or talk Exhale steadily No recommendation Blow constant breath Blow or talk at unit Blow towards unit
PBT Capability No No No Yes No Yes
_mw $275 $495 $425 $580 $615 $500 complete
Products Available P =PBT,|
I=1ID, E=Evidential,
D =Personal/Disposable P, E PLED P, 1, ED P,1ED D P, E

Data collected from manufacwrers' literature, web sites and personal communications

* Future units will report in
a Pass/Fall format.

* Calibration can be adjusted to
increase sensitivity of unit




Table 1

PASD Detection of Simulated Breath Alcohol at Five Distances

Device 1 inch 4 inches 6 inches 12 inches | 18 inches
QuickDraw 100.0% 100.0% 100.0% 80.0% 60.0%
Alcoscan 100.0% 100.0% 100.0% 60.0% 20.0%
FC10Plus 100.0% 100.0% 100.0% 80.0% 100.0%
AlcoBlow 100.0% 100.0% 100.0% 100.0% 80.0%
Alcotest 100.0% 100.0% 100.0% 80.0% 60.0%

PAS llI 83.3% 100.0% 100.0% 83.3% 100.0%

Shaded area denotes outside of manufacturers’

recommendations for use.




Table 2
PASD Detection of Six Simulated Breath Alcohol Concentrations

Device 0.00 0.02 0.04 0.08 0.10 0.20
QuickDraw 100% 60% 80% 100% 100% 100%
Alcoscan 100% 60% 60% 80% 80% 100%
FC10Plus 100% 80% 100% 100% 100% 100%
AlcoBlow 100% 80% 100% 100% 100% 100%

Alcotest 100% 60% 80% 100% 100% 100%

PAS llI 40% 100% 100% 100% 100% 100%

Shaded area denotes solution containing no ethanol identified
as alcohol.




Table 3

PASD vs Intoximeter EC/IR with Drinking Subjects

Alcohol-

Device 1inch | 4inches | 6 inches |12 inches| Average* free
breaths**
QuickDraw | 100.0% | 88.9% | 82.1% 70.0% 86.0% 100.0%
Alcoscan 96.6% 85.2% 71.4% | 42.9% 79.5% 100.0%
FC10Plus 90.3% 79.4% 71.9% 29.4% 76.5% 100.0%
AlcoBlow 100.0% | 79.4% 21.9% 0.0% 63.2% 100.0%
Alcotest 88.2% 31.3% 6.3% 6.3% 45.1% 100.0%
PAS llI 95.2% 90.5% 68.2% 18.2% 77.9% 100.0%

Shaded area denotes outside of manufacturers' recommendations for use.

* Includes alcohol-free breaths

**At manufacturer's
recommended distance



Alcoscan Readout

Graph 1
Alcoscan vs Intoximeter EC/IR
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AlcoBlow Readout

Red >0.020%

Yellow 0.010-0.020%

Green <0.010%

Graph 2

AlcoBlow vs Intoximeter EC/IR
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Alcotest Readout

Graph 3
Alcotest vs Intoximeter EC/IR
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Graph 4
PAS lll Flashlight vs Intoximeter EC/IR
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Quick Draw Readout

Graph 5

Alcosensor Il with QuickDraw vs Intoximeter EC/IR
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FC10 Plus Readout

Graph 6
FC10 Plus vs Intoximeter EC/IR
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PASD Detection of Actively Drinking Subjects
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Detection Percentage
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PASD Detection of Alcoholic Beverages




Table 4

PASD 80 % Performance Summary

Lab Lab
SimuI:tion at Simulation at Human Active Open Grand Score
. 0.00 - 0.20 Subjects Drinking Container
1-12 inches
Device g/210 L
Alcosensor
[l with Y N Y Y Y 80%
QuickDraw
Alcoscan N N N Y N 20%
FC10Plus Y Y N Y Y 80%
AlcoBlow Y Y Y Y Y 100%
Alcotest Y N N N N 20%
PAS llI Y N N Y Y 60%




Appendix B: Different Examples of Passive Alcohol Sensors and Their
Characteristics*

Common Features for Most Passive Alcohol Sensors

Portable

Electrochemical sensors - fuel cell technology, similar to Preliminary
Breath Tests, Intoximeter EC/IR

Specific to alcohol

Qualitative

Sample pump or fan draws in specimen for testing

Read times in seconds, negative tests nearly instantaneous
Recovery time of seconds to minutes between tests
Operating temperatures ~ 0 -105 degrees F

Battery powered

1 year warranty

Examples from Different Manufacturers

PAS Systems International Alcohol Sensor Systems
Fredericksburg, VA

800-660-SNIF
www.sniffalcohol.com

Products: P.A.S™ III “Sniffer’, P.A.S.™ Clip Mate, P.A.S™ Vr,,

P.A.S.™ Sentry
Characteristics:
e Flashlight, Clipboard, Handheld, and Wall mount Units
e Price Range ~ $400-600 per unit
e Rechargeable battery
e Free calibration during warranty period; recommended at 6 month

interval Accuracy or ‘sensitivity’ check recommended monthly
Color coded bar graph display
No mouthpieces required

*Also includes some examples of Preliminary Breath Testing (PBT) devices. PBTSs can often be
modified for passive alcohol sensor sampling such as the Lifeloc FC10 Plus or the Alco-Sensor III
with Quick Draw.
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PA ms International
ALCOHOL SENSOR SYSTEMS

w i " H [T YT i
P.A.S.™ III “Sniffer” Flashlight P.A.S.™ Clip Mate

=

| 5
e
P.A.S. ™ Sentry P.A.S.™ Vr.
(PBT)
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Alcohol Countermeasure Systems, Inc
Aurora, Colorado

303-366-5699
WWW.acs-corp.com

Product: ALCOSCAN

Characteristics:

e Wand-like device, resembles flashlight

e Price Range ~ $400

e Three and fifteen minute deprivation periods for smoking and
drinking subjects, respectively

e LED readout indicates zero, low, and high alcohol with green,
yellow, and red display.

e Relates to ‘quantitative’ results of <0.020, 0.020-0.049, and >0.050
g/210L respectively

e Rechargeable battery

e No mouthpieces required

e No recommendation on calibration or accuracy checks

Alcohol Countermeasure Systems, Inc.
ALCOSCAN

WWwW. acs-corp.com

98



CMLI, Inc.
Owensboro, KY
866-835-0690
www.alcoholtest.com

Product: AlcoBlow®

Characteristics:

Displays ‘zero’, ‘low’, or ‘high’ test result on one indicator light
Wand-like device

Price Range ~$250 -$275

No regular accuracy checks recommended

Calibration yearly

No mouthpieces required

Alcohol free towelettes recommended to clean cone shaped
sampling area

o ..

MPD Companies

AlcoBlow®

99



Lifeloc Technologies, Inc
Wheat Ridge, CO
800-722-4872
www.lifeloc.com

Product: FC 10 Plus

Characteristics:

Modified PBT unit

Adapts for passive sampling

Price Range ~ $580

Mouthpiece required, can be reused in passive mode

Provides ‘quantitative’ estimate

Calibration services available, wet or dry, recommended yearly
Accuracy check recommended every 30 days

Monthly use recommended to assure maintenance of function

Lifelec

TECHNOLOGIE S

FC 10 Plus
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Intoximeters,Inc.
St. Louis, MO

800-451-8639
www.intox.com

Product: Quick Draw adapter for Alco-Sensor or Alco-Sensor 111

Characteristics:

e Modified PBT Unit - Adaptor for Alco-Sensor PBT makes
sampling passive

e Price Range ~ $500 — $600 (complete unit)

e Provides ‘quantitative’ estimate - any positive ‘quantitative’ result
is evidence of presence of alcohol

e (alibration Service available

e No accuracy check recommendations on Website

e Quick Draw can be removed for direct confirmatory test of
positive subject — mouthpiece required

e Recovery time for subsequent tests can take minutes

: / Intoximeters
INCORPORATED

Quick Draw adapter for Alco-Sensor or Alco-Sensor lli
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Draeger Safety Inc., Breathalyzer Division
Durango, CO 81303-7911

970-385-5522
www.draeger-breathalyzer.com

Product: Alcotest 7410

Characteristics:

Looks like a PBT

‘Pass’ / ‘Fail’ readout

Price ~ $425

No recommendations for operating distances or subject
instructions

Calibration recommended once a year

e Accuracy checks per ‘agency guidelines’

e No mouthpieces required in passive mode

Urage